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WHEN PARENTAL PUNISHMENT OF CHIL- 
DREN MAY BECOME CRIMINAL ASSAULT— 
LIMITATIONS OF PARENTAL AUTHORITY. 





We welcome the opportunity afforded by 
the recent decision of the Missouri Court of 
Appeals, sitting at Kansas City, in the recent 
case of State v. Koonse, to discuss the ques- 
tion of parental chastisement of children. 

In the old barbarian days of our early civ- 
ilization, a man’s children were regarded as 
his chattels, which he could treat as he did 
his cow or his horse. In these modern times, 
however, when the idea involved in the collo- 
quialism ‘‘a square deal’’ represents the spirit 
of universal altruism pervading Christian 
civilization of the present day, the rights of 
the individual are limited beyond the ancient 
landmark, i. e., that a man may so use his 
own as not to injure others, at least so far as 
this maxim was originally understood, to-wit, 
that the injury thus referred to was intended 
to be objective and material. Now, however, 
the world is coming to understand that a sub- 
jective injury, just as painful and distressing 
by the way as if such injury were objective, 
may result from the exercise of a man’s law- 
ful control of that which is his own. Thus, a 
man may torture his horse until his neighbor 
at the sight or sound of it may become nau- 
seated or hysterical; and the law steps in and 
extends, or rather, applies the maxim to 
present conditions and restrains the owner’s 
control of that which is his own to the extent 
that he shall not be ‘‘cruel’’ to either man or 
beast under his authority. The ancient 
‘*Vikings’’ or the wild Indians of the plains, 
would have regarded such arule with supreme 
contempt, for it was their practice not only 
to harden themselves to suffering and to the 
sight of blood, but to train their children to 
endure such sights and to suffer unmerciful 
conditions without a whimper—such were 
their ideals. The refinements and culture of 
modern civilization has developed the finer 
and more God-like attributes of man’s na- 
ture, subjective in their nature,:and has re- 
garded them as of infinitely more importance 





than the attributes of his physical nature. 
Gladiators, swordsmen, duelists, matadors and 
pugilists, who, physically perfect and confident, 
were wont in years gone by to spill the blood 
of man or beast to make a public holiday, 
were once the ideals of strong men and the 
pride of fair ladies, but today are a by-word 
and ahiss. Indeed they are ostracised by 
law in most states, and the man who today 
would advertise a bull fight or a prize fight, 
while he might please the rabble, would bring 
down upon his head the anathemas of every 


‘good citizen of the community. Such has 


been the remarkable ethical growth of our 
present civilization. 

We believe that it is due to this spirit of 
universal altruism, or ‘‘regard for others’’ as 
well as to the refinements of the intellectual 
and spiritual nature of the people and their 
complete ascendancy over physical appetite 
and brute strength that we observe today the 
rapid progress of legislation directed against 
cruelty to animals and children. But inde- 
pendent of statute, as the court in the princi- 
pal case intimates, there has been growing up 
in the common law an unobserved recognition 
of this principle ; and its application, as evi- 
denced by the authorities, has been more fre- 
quent as civilization has advanced. 

In the principal case the facts disclose that 
the defendant, the father of the prosecuting 
witness, was greatly aggravated by his son’s 
way wardness, for he had more than once run 
away from home,’and was returning with him 
from one of his escapades. Angered beyond 
endurance at the boy’s obstinacy the defend- 
ant made the lad, who was only 12 years of 
age, walk ahead of him on tbe return home 
while he followed on horseback. ‘The child 
was forced to run at the limit of his speed 
and endurance by occasional lashings from 
the whip. He was barefooted, and part. of 
the way lay on stony ground. When he 
reached home, one of his feet was severely 
bruised, and his back carried many marks 
and cuts produced by the lash. Photographs 
of his naked body, taken several days after 
the injury disclosed the fact that the punish- 
ment was of the most severe nature. The 
wounds had not entirely disappeared at the 
time of the trial in the circuit court, which 
occurred in the middle of the following Octo- 
ber, and were exhibited to the jury. ‘‘Suffice 
it to say,’’ said the court in summing up the 
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evidence, ‘‘that the state produced evidence 
which, if believed, established the fact beyond 
a reasonable doubt that defendant on each 
occasion gave full rein to violent temper, and 
instead of employing a reasonable method and 
degree of corporal punishment to be expected 
of a parent actuated by solicitude for the wel- 
fare of his child, wreaked his fury on the 
person of this helpless boy in a manner shock- 
ing and repulsive to all sense of humanity 
and decency.”’ 

Of course the question of greatest difficulty 
and importance in this case was the task set 
before the court to define, with reasonable ex- 
actness, the limits of parental authority in the 
correction and punishment of their children. 
The court necessarily had in view the fact that 
a proper chastisement of a child, no matter 
how painful, could not be construed as an 
assault upon the child on the part of a parent, 
although of a character that if committed by 
a third person might be considered even as 
an aggravated assault. To our mind, how- 
ever, the court succeeded most admirably in 
avoiding on the one hand a mere generaliza- 
tion which would not have furnished parents 
with a sufficiently clear indication of the rule 
limiting their authority to correct their chil- 
dren, and on the other hand, in refusing to 
fall into the error of setting up an inflexible 
rule which would have unnecessarily curtailed 
the proper jurisdiction of the parent in many 
cases. The court thus expresses what we re- 
gard as a very careful and accurate statement 
of the rule applicable to such situations: 
‘The law accords to parents a wide latitude 
in which to exercise discretion in the enforce- 
ment of family discipline. The extent and 
nature of the punishment to be applied as a 
errrective of youthful disobedience or excess 
is wisely left to the judgment of the parent, 
whose natural love for his child is Geemed to 
provide an efficient barrier against any im- 
pulse to punish with undue severity. The 
parent is the sole judge of the necessity for 
the exercise of disciplinary right and of the 
nature of the correc.ivn to be given, and the 
mere fact that a castigation he gives his child 
may appear to others to be unnecessarily 
harsh or severe does not make of his conduct 
a subject of judicial cognizance. So long as 
he acts in good faith, honestly thinking that 
what he does is for the benefit of the child, 
he is within his prerogative, and the law will 





not interfere. Courts do not, and should not, 
constitute themselves the arbiters of the 
household. There the authority of the par- 
ents, within the limits we shall presently de- 
fine, is supreme, and from their judgment 
there is no appeal. But these domestic tri- 
bunals have limits to their jurisdiction, be- 
yond which they may not go with impunity. 
The welfare of the child is the principal 
ground on which the parental right to chas- 
tise him is founded, and, where the punish- 
ment inflicted is so excessive and cruel as to 
show beyond a reasonable doubt that the par- 
ent was not acting in good faith for the bene- 
fitof the child, but to satisfy his own evil 
passion, he no longer is to be considered as a 
judge administering the law of the household, 
but as a malefactor guilty of an unlawful as 
sault on a helpless person intrusted to his care 
and protection. Thus, to maim the child: r 
endanger his life or health, or to severely beat 
him with an improper and dangerous instru- 
ment, though no permanent injury be given, 
or to subject him to unusual forms of phys- 
ical torture, or to whip him with such exces- 
sive severity as implies the absence of a due 
appreciation of parental duty, are acts which 
in themselves bespeak evil intent, and a par- 
ent guilty of such excess will not be 
heard to say that he thought he was 
acting for the benefit of the child.’’ For 
other authorities discussing this ques- 
tion see: State v. Boyer, 70 Mo. App. 
156; 1 Bishop on Criminal Law, § 882; 1 
Wharton, Criminal Law (10th Ed.), 631; 
Schouler’s Domestic Relations (3d Ed.), 244 ; 
Commonwealth v. Randall, 4 Gray (Mass.), 
36; Danenhoffer v. State, 69 Ind. 295, 35 
Am. Rep. 216; State v. Jones, 95 N. Car. 
588, 59 Am. Rep. 282; State v. Dickerson, 
98 N. Car. 708, 3S. E. Rep. 687. 

It will be observed that the ‘‘good faith’’ 
of the parent with reference to the welfare of 
the child as contradistinguished from tlhe 
gratification of a revengeful nature or an un- 
controllable temper is the criterion by which 
to determine the lawfulness or illegality of the 
punishment inflicted upon the child. So also 
the nature of the punishment inflicted may be 
taken into consideration as showing lack 
of good faith, for it, of course, com- 
ports with reason that a parent who had the 
welfare of his child at heart would not maim 
or seriously injure his child. This decision 
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reaches ‘‘high ground’’ in the development of 
the law relating to the correlative duties and 
obligations of parent and child, and courts, 
prosecuting attorneys and humane societies 
should see that no retrograde movement takes 
place. Let the ‘‘brutes’’ who sometimes pre- 
side over families know that the law will not 
tolerate a father who, under the cloak of his 
parental authority, fearfully mistreats and 
maims his children, unfitting them for citi- 
zenship and causing them to lose respect for 
a government which would delegate such 
tyrannical authority to a father. 








NOTES OF IMPORTANT DECISIONS. 





PLEADING AND PRACTICE—IMPROPER USE OF 
MOTION TO STRIKE OUT IN PLACE OF DEMUR- 
RER.—The Alexandrian method of cutting the 
Gordian Knot is very enticing to Americans who 
always prefer short cuts and quick solutions to 
more logical or more dignified methods. The 
lawyer is not exempt from such temptations, but, 
as a general rule the courts do not share his de- 
sire to arrive at results too hastily and without a 
proper regard for established principles of pro- 
cedure. ‘This fact was illustrated in the ruling of 
the court in the recent case of Wefel v. Stillman, 
44 So. Rep. 203, where the Supreme Court of 
Alabama held that when a pleading, though not 
frivolous, unnecessarily prolix, or irrelevant, is 
supposed to be substantially defective, as when 
the facts alleged do not constitute a cause of ac- 
tion or defense, the objection must be raised by 
demurrer and not by motion to strike. 

There is nothing the lawyer likes to do better 
than to strike out his adversary’s pleading, or as 
much of itas he can. It issuch an effective rem- 
edy; and compared to such other methods as a 
demurrer or a motion to make more definite and 
certain, it resembles the operation of the surgeon’s 
knife as contra-distinguished from the slow pro- 
cesses of materia medica. But as in the science of 
medicine so in the science of law is the knife to 
be used sparingly. The Supreme Court of Ala- 
bama lays down what it considers the proper and 
improper use of the motion to strike out, as fol- 
lows: , 
‘The power to strike pleadings is one inherent 
in the very constitution of a court as an implied 
power for the proper discharge of its function of 
administering justice. 1 Tidd’s Prac., 616, 617. 
Irrelevant and frivolous pleadings are such as are 
undeserving of the attention of a court, and are 
properly disposed of by striking them out; but 
prolixity is a very indefinite term, referring nec- 
essarily to the varying standard of composition 
approved by the presiding judge. It is conse- 
quently a severe remedy to strike a pleading for 





this cause, and this should not be resorted to ex- 
cept in extreme and palpable cases. In 
cases of any doubt, the better and more 
liberal practice is to have the pleading corrected, 
so as to bring it to a correct standard of concise- 
ness and brevity. 1 Tidd‘s Prac., supra. In this 
case tuis shorthand disposition of pleadings was 
used, contrary to the spirit of our practice and © 
the decisions of this court. None of the pleas 
were open to the remedy of being stricken for 
unnecessary prolixity. When general demurrers 
were abolished, and special objections to pleading 
were required, it was with the view of apprising 
the adversary of supposed faults, so that the mat- 
ter could be corrected by amendment. To ex- 
tend the practice of striking to cases in which the 
defect might be remedied by amendment would 
defeat the whole purpose of the statute of amend- 
ments, and of the abolition of general demurrers, 
and would work injustice by striking pleadings 
easily corrected by amendment. Sledge v. Swift, 
53 Ala. 114; Brooks v. Continental Ins. Co., 125 ~ 
Ala. 618, 29 So. Rep. 13; Powell v. Crawford, 110 
Ala. 294, i8 So. Rep. 302; Lindsey v. Morris, 100 
Ala. 550, 13 So. Rep. 619. 





CRIMINAL TRIAL—RIGHT OF DEFENDANT TO 
REFUSE TO TESTIFY TO BE CAREFULLY GUARDED 
BY PROPER INSTRUCTIONS.—No court has a right 
to refuse an explicit instruction requested in be- 
half of a defendant that the latter may rely on 
the state’s case and under no circumstances is ex- 
pected to take the stand in his own defense nor to 
be at any disadvantage upon his failure to do so. 
The court cannot disregard such a request even 
though on another occasion during the trial the 
court may have verbally instructed the jury to that 
effect. This important principle is applied inthe 
recent case of People v. Messer, 111 N. W. Rep. 
854, where the Supreme Court of Michigan holds 
that where, in a prosecution for embezzlement, 
the prosecuting attorney referred to the failure of 
defendant to take the stand, the fact that the 
court at the time, on exception by defendant, 
stated to the jury that no advantage could be 
taken of deféndant’s failure to take thestand, did 
not warrant it in refusing to give an explicit in- 
struction that no inference could be drawn 
against defendant because of such failure. 

The court speaking through Mr. Justice Blair, 
says: ‘Respondent’s counsel contend that the 
court erred in refusing to give respondent’s 
twelfth request to charge, which was as follows: 
‘The respondent has a rigbt to rely upon the in- 
sufficiency of the people’s case, and, if he does 
this and does not take the stand in his own be- 
half, I charge you that no inference can be drawn 
against him because thereof.’ Itis claimed by 
the prosecuting attorney ‘that the matter in- 
volved in this requst was given to the jury by the 
court, but that it has been omitted from the 
printed record, and in our main brief, by inad- 
vertence, the same was not referred to. The 
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court instructed the jury upon this proposition 
during the course of the closing argument by Mr. 
Farr, prosecuting attorney, the same having oc- 
curred and was given in the manner following: 
“Mr. Farr: Why, then, I ask'you was it on the 
morning of the 5th day of Aprillast that with the 
statement upon leaving the bank that he was going 
down to the elevator, was the occasion for Mr. 
Messer saying to the bookkeeper that he was 
going to the elevator when at that time he 
knew that his intention was to take the 10:20 
train out of there? There is but one person on 
earth to-day that knows, and that is Messer. 
What was the occasion? What was the reason? 
Did that $4,000 bank stock—— Mr. Walsh: ‘Take 
exceptions for the defendant to that statement in 
reference to Mr. Messer. Court: It is possible 
the exception is taken on the ground that you are 
arraigning the defendant for not going on the 
stand. I willsay to the jury that no stress what- 
ever is to be laid upon the fact that defendant did 
not go onthe stand in this case, and no advant- 
age can be taken of it. here is nothing to be 
considered in relation to that. Mr. Walsh: 
‘That’s the reason I take the exception. Mr. Farr: 
There is no such intention at all to criticise the 
defendant because he did not go on the stand.’’’ 
This request should have been given. People v. 
Provost, 144 Mich. 17, 107 N. W. Rep. 716. In 
that case, we held, after full consideration, that 
the respondent was entitled as a matter of law to 
have such request given, and that it was reversible 
error to refuse it, although the attention of the 
jury had not been called to the fact that respond- 
ent had not taken the stand. I do not think that 
the statement of the court, upon objection being 
made to the prosecutor’s argument, disposes of 
the question. The statement of the court might 
cure the error in the prosecuting attorney’s ref- 
erence to the failure of respondent to take the 
stand, but Ido not think it warranted the court 
in refusing the request on the ground that it was 
already covered, if that was the ground. In view 
of the fact that the attention of the jury had been 
called to the failure of the respondent to take the 
stand, he had a right to have an explicit instruc- 
tion given, to insure that the jury should havea 
proper understanding of his statutory right.” 








LIABILITIY OF ESTATES OF DECEAS- 
ED CO-SURETIES TO CONTRIBUTE 
TO A SURETY WHO HAS BEEN COM- 
PELLED TO PAY THE OBLIGATION. 


Three questions will be considered in this 


brief monograph. First: The question as to 
the right of a surety who has paid an obliga- 
‘ton to recover from the estates of his co- 
«r-eties upon the breach of the bond occur- 
ring after the death of the sureties. Second: 
The question as to the statute of limitations 





barring the claim of:such surety against his 
co-sureties. Third: The question as to the 
liability of the heirs of the estate of Williams, 
a co-surety, to make contribution to the surety 
who paid the debt, the estate of such co- 
surety having been settled and the admin- 
istratrix discharged, prior to the breach of 
the bond. 

First. Upon the first proposition, Brandt 
on Surety and Guaranty, states the law to 
be: ‘‘If two co-sureties become bound in a 
joint, or joint and several obligation, and one 
of them dies, and the other before or after such 
death, pays the debt, he can recover contri- 
bution from the estate of such deceased vo- 
surety, either at law or in equity, to the same 
extent as if such co-surety was alive. As be- 
tween co-sureties there is an implied agree- 
ment for contribution at the time they sign, 
and this implied agreement is not joint, but 
several. It is like any other promise to pay 
money for which the personal representative 
of the deceased promisor is liable; and it 
makes no difference whether the default was 
committed before or after the death of the 
promisor.”’ 

This statement of the law is abundantly 
verified hy the cases cited in its support. In 
Hetch v. Weaver,” Justice Deady states the 
law to be as follows: ‘‘On careful examina- 
tion of the authorities, 1 have concluded that 
whenever the undertaking of the surety is for 
a definite period, as for the conduct of an 
officer during his term of office, or for the re- 
payment of advances made to the principal in 
the bond until notice is given the obligee that 
the liability is terminated, the estate of the 
surety in the hands of the administrator is 
answerable for any default of the principal 
occurring after his death, and this is espec- 
ially so where, as in this case, the surety 
bound himself, his ‘heirs, executors and ad- 
ministrators’ for the performance of his un- 
dertaking.’”’® In Conover v. Hill,* the law 


1 Sec. 248. 

2 34 Fed. Rep. 111. 

827 Am. & Eng. Ency. of Law (2d. Ed.), p. 
456, is practially identical with the above, and 
other csases are cited as follows: Ins. Co. v. Davies, 
40 lowa, 469; Green v. Young, 8 Greenl. 14; Knotts 
v. Butler, 10 Rich. Eq. 143; Moore v. Wallis, 18 
Ala. 458; Hightower v. Moore, 46 Ala. 387; Mow- 
bray v. State, 88 Ind. 327. The opinion of Judge 
Deady is cited with approval in the case of Pond v. 
United States, decided in the Circuit Court of Ap- 
peals, 9th Circuit, reported in 111 Fed. Rep. 989. 

4 76 Ill. 342. 
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is stated to be as follows: ‘‘Where one of 
the sureties upon the bond of the school com- 
missioner, which was joint and several, dies, 
and after his death the surviving surety was 
compelled to pay for the default of the princi- 
pal, the survivor had the right to compel a 
contribution from the estate of the deceased 
co-surety.’’® 

The first point has already been decided in 
favor of the claim of the surety in McAllister 
v. Irwin,® in which the court says: ‘*Coun- 
sel for defendant in error contend that no 
claim can be allowed against the estate, aris- 
ing out of the obligation of the deceased as 
co-surety, until a court of equity had deter- 
mined the amount due from the estate, and 
then only for one third of the amount paid by 
plaintiff in error, unless it be established that 
the other surety, Morgan H. Williams, is in- 
solvent. The county court is vested with au- 
thority to hear and determine claims against 
the estate of deceased persons. The one of 


several sureties on an obligation who dis- 
charges the debt may enforce contribution 
from the estate of a deceased co-surety.’ It 
does not appear that Morgan Williams, one 
of the sureties on the bond, is insolvent, or 


that any attempt has been made to force con- 
tribution from him. The one of several sure- 
ties discharging an obligation may enforce 
contribution from his co-sureties so as to 
equalize the loss. He can recover from each 
of his co-sureties only the aliquot part of the 
whole amount paid, calculated upon the basis 
of the number of sureties, unless it appears 
that some of them are insolvent, in which event 
le may recover from each of the solvent ones 
the moiety of the whole debt, having regard 
only to the number solvent.’’® In the case 
of Snyder v. State,® the law is decided to be 
that the estate of the deceased co-surety is 
liable upon an official bond for any misappli- 
cation of funds, by the officer, occurring after 
the surety’s death.!° 


5 The death of fa co-surety does not affect the right 
to demand contribution, and the surety who paid the 
debt may maintain his action against the estate of 
such a deceased co-surety.” 27 Am. & Eng. Ency. of 

Law (38d. Ed.), 484. 

"6 81 Colo. 254. 

7 McKenna v. George, 2 Rich. Eq. (S. Car.) 15. 

8 Hills v. Hyde, 19 Vt. 59, 46 Am. Dec. 177; Hen- 
derson v. McDuffee, 5 N. H. 38, 30 Am. Dec. 557. 

95 Wyo. 318, 40 Pac. Rep. 441, 68 Am. St. Rep. 60. 

10 In the annotations of this case found in 63 State 
Reports, — 63, the law is stated to be as follows: “A 





Second: Upon the second point, as to when 
the statute of limitations began to run against 
the surety who has paid the obligation the 
law is clearly set forth in Brandt on Surety- 
ship and Guaranty,!! where the author says =: 
‘The statute of limitations begins to run be- 
tween co-sureties at the time the debt is paid, 
irrespective of the time when the obligation was 
entered intoor became due. The surety who 
has paid more than his share of the debt, may 
for every separate payment he makes, sue his: 
co-surety for contribution, and the statute of 
limitations runs against each payment from 
the time it is made. Where suit is commenced 
against one of the two co-sureties before the’ 
debt is barred by the statute of limitations, 
and judgment is recovered against him, and 
the debt paid by him after the time when the 
statute would have been a bar if no suit had 
been previously brought, and after the debt. 
is barred by the statute against the co-surety,, 
the statute begins to run between the sureties: 
from the time of payment, ard the surety: 
who pays may recover contribution from his 
co-surety at any time after such payment and 
within the statutory limitations.”’ 

In Pleasant v. Samuels,!? which was a case 
of a surety against the co-surety for indem- 
nity upon promissory notes against which the 
statute of limitations had run to the payee, 
the court says: ‘‘In the case at bar, the ac- 
tion is not brought upon the promissory notes 
to recover against the maker upon the prom- 
ises which he had made in such notes. The 


contract of suretyship is not terminated by the death 
of the surety.”? Notes to Chamberlain v. Duwalep,,22. 
Am. St. Rep. 814; Commonwealth yv, Stub, 51 Am.. 
Dec. 524; and his estate is liable for a breach of the 

principal’s obligation occurring after the surety’s 

death. Royal Ins. Co. v. Davis, 40 Iowa, 469, 20 

Am. Rep. 584. One who obligates himself that another 

will faithfully perform the duties of an office is liable 

upon the default in the performance of those duties, 

altbough such default takes place after the death of 

such surety. Green v. Young,8 Greenl. 14, 22 Amr 
Dec. 218; Susong v. Vaiden, 10S. Car. 247, 30 Am. Rep. 
50. The estate of adeceased surety on a bond given. 
by an insurance agent for faithful conduct and ac- 
counting is liable for moneys coming into the agent’s- 
hands after the surety’s death. Rapp vy. Phenix Ins.. 
Co., 113 Ill. 890, 55 Am. Rep. 427. The estate of a. 
deceased surety upon a guardian’s bond, joint and 
several in form, remains liable after his death,. Doug- 
las v. Ferris, 188 N. Y. 192, 34 Am. St. Rep..435. Com- 

pare Shackamaxen Bank v. Yard, 150 Pa.. St. 351, 30 

Am, St. Rep. 807. See also Brandt on Suretyship 

and Guaranty, sec. 113, 

11 Sec. 259. 
12 114 Cal. 34, 45 Pac. Rep. 998. 
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cause of action rests upon the fact that the 
plaintiff was compelled to take up and pay, 
and did take up and pay, notes which he had 
made for the accommodation of the defend- 
ant. The cause of action arises at the time 
when the plaintiff made such payments of 
money for the benefit of the defendant.’’ 
This case is cited with approval in the case of 
Lowenthal v. Coonan. !* 

Third: The third proposition is so nearly 
determined by the questions and law cited in 
support of the first proposition, that but little 
need be said upon it, and we will cite but 
few authorities in support of it. Inthe case 
of Hecht v. Skaggs,’* which was a suit on 
the administrator’s bond where the co-surety 
died after the death of the surety, the court 
says: ‘The surety could bind his legal rep- 
resentatives, and by the terms of the contract 
under consideration, did so. (Citing numer- 
ous authorities.) * * * And the appel- 
lant, having paid on account of a breach of 
the conditions of the bond, various sums, * 
* * and the principal in the bond as well 
as his co-surety being insolvent, is entitled to 
contribution against the estate of Russell, 
his co-surety, in one-half those sums, with in- 
terest from the dates they were paid at six 
per cent per annum. The estate of Russell 
was fully administered before the liability was 
fixed or the money paid, and lands exceeding 
in value the amount claimed for contribution 
passed to the appellee in his will. The ap- 
pellant is therefore entitled to a judgment 
against appellee for the amount claimed as 
above, to be charged as a lien on the lands de- 
vised.”’ 

In 2 Woerner’s Am. Law of Adminis- 
tration, the law is stated as follows: ‘The 
general remedy of a creditor, whose right of 
action, accrued after the time in which claims 
may be presented against the estate while 
under administration, is by bill in equity 
against the recipient’s property from a solvent 
estate, for contribution to the extent of the 
estate received by them; yet, while in some 
of the states an action at law is expressly 


13 185 Cal. 381, 67 Pac. Rep. 324, 87 am. St. Rep. 115. 
In this case the court cites in support of this proposi- 
tion Wood’s Statute of Limitations, 321; Jones on 
Mort. and Par. 1213; Brandt on Suretyship, sec. 199, 
28 Am. & Eng. Ency. of Law, 794; Yule v. Bishop, 
133 Cal. 574, 65 Pac. Rep. 1094. 

14.63 Ark. 291,138. W. Rep. 930, 22 Am. St. Rep. 
192. ; 





denied, the heirs are held liable in others, at 
law; and in such case there is no recourse to 
equity. In New York it was-held by a fed- 
eral court that at common law the heir of an 
heir is liable, to the extent of the real estate 
received, for the specialty debt of the ances- 
tor, and that this liability can be enforced in 
equity.’’!® 


Denver, Colo. JouN Hipp. 


Booth v. Starr, 5 Day, 419, 436; Marshall, C. J., 
in Riddle v. Mandeville, 5 Cranch, 322,330; Gordon v. 
Gilfoil, 94 U. S. 168; Chewett v. Moren, 17 Fed. Rep. 
820; Gillespie v. Hauenstein, 72 Miss. 888; Hendricks 
v. Keesee, 32 Ark. 714, 177; Rex v. Creel, 22 W. Va. 
373, 380; Hawley v. Botsford, 27 Conn. 80, 83; Mutual 
Life Ins. Co. v. Hopper, 43 N. J. Eq. 387; Pyatt v. 
Waldo, 85 Fed. Rep. 399, 340. 








CONSPIRACY—LABOR UNIONS. 





JETTON-DEKLE LUMBER CO. v. MATHER. 





Supreme Court of Florida, Feb. 26,1907. 


A criminal statute, denouncing a wrongful conspir- 
acy to prevent persons from obtaining work or to 
procure their discharge, will not be applied to the case 
of union laborers who strike in order to secure all the 
labor for themselves. 


The common law and early statutes of England as 
to conspiracies among laborers are not so consonant 
with the spirit of our government as to control us in 
the grant or the refusal to grant injunctions against 
laborers who refuse to work. 


COCKRELL, J.: A bill of complaint was filed 
in the circuit court for Hillsborough county by 
the Jetton-Dekle Lumber Company, a corpora- 
tion, for an injunction against various officers and 
members of the Building Trades Council, a vol- 
untary organization of representatives of organ- 
ized labor, Carpenters’ Union No. 696 of the 
United Brotherhood of Carpenters and Joiners, 
the Bricklayers’, Masons’, and Plasterers’ Union 
No. 3. Painters’Union No. 88, Sheet Metal Work- 
ers’ Union No. 88, Electricians’ Union No. 
108, Plumbers* Union No. 111, and che Central 
‘Trades Labor Assembly. 

The bill allegesin substance that the complain- 
ant is a general contractor and large employer of 
labor; that in performance of building contracts 
it had been accustomed to sublet the painting 
contracts; that it had on hand various contracts 
in which the painting had been so sublet. and 
that it was incumbent upon it to complete the 
contracts under heavy penalties; that a strike of 
the Painters’ Union against the painting con- 


tractors was declared February 25, 1906, and had ~ 


ever since remained in effect; that owing to such. 


| strike it became necessary to secure nonunion 


painters, and a general strike resulted. 
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In view of the modification of the injunction, 
which modification alone is before us for review, 
but one paragraph of the bill need be quoted. 

‘**(16) And your orator further alleges that the 
said conspiring labor unionsand the said Building 
‘Trades Council have further conspired and con- 
federated together for the purpose of preventing 
any persons but members of the said labor unions 
from obtaining work or employment in the city 
of Tampain the various departments of labor to 
which members of the said unions belong, re- 
spectively, and to enforce the object of such con- 
spiracy by threatening to boycott and by boycot- 
ting all employers employing other than union 
laborers belonging to the said respective labor 
unions and your orator further alleges that each 
of the said conspiring labor unions has adopted 
rules forbidding its members from working for 
any employer who shall employ nonunion labor, 
and that the said rules have been so adopted and 
contrived for the purpose and with the design 
and intention, and in pursuance of a conspiracy 
on the part of said labor unions, to prohibit the 
employment of any laborers in the city of Tampa, 
except members of the said unions, and with the 
purpose, design and intention of securing the en- 
tire field for labor in the city of Tampa to mem- 
bers of the said respective unions, and excluding all 
other persons therefrom, and that, the said rules, 
so made in pursuance of the said conspiracy, 
have been heretofore and are now enforced and 
carried out by the said conspiring labor unions, 
and the enforcement and carrying out thereof is 
one of the main objects to which the efforts of 
the said conspiring labor unions have been here- 
tofore, and are now, directed, and members of 
the said and other affiliated labor unions in the 
various departments of labor are bound to 
comply with the said rules under penalties therein 
prescribed, and acontinued failure to comply 
therewith on the part of such members renders 
them liable to expulsion, and to be considered 
and treated as nonunion workmen.”’ 

The injunction prayed for was granted without 
notice. Thereupon the defendants answered, and 
asked that the injunction be dissolved. 

The answer denies all acts of violence, threats, 
or intimidation, but avers that the agreement 
which had existed between the Painters’ Union 
and the master painters, wherein the daily wage 
was fixed at $3.28 a day if the work was done for 
the master painters and $3.78 a day if done for 
others, was repudiated and annulled by the Na- 
tional Association, and that the master painters 
would enter into no further agreement satisfac- 
tury to the union painters, and employed non- 
union painters, ‘‘whereupon the members of the 
Painters’ Union refused to work on any job or 
contract on which nonunion painters were em- 
ployed, as they have a legal right to do, and noti- 
fied, as under their rulesand regulations they had 
a right to do, other unions of: their action; and 
the defendants say that it is a rule of their unions 
that they and their members will not work in 





shops or on contracts in which or on which labor- 
ers are employed who do not belong to the unions, 
and they, through their ofticers, have so notified 
the complainant,” and further, that they will not 
use materials furnished by one who employs nop- 
union laborers. ‘The carpenters and other union 
workmen who were bound by similar rules also 
went out on strike. 

Upon the hearing for dissolution upon bill, an- 
swer, and aflidavits, the following provisional 
order wus entered : 

“Tt is ordered and decreed that the temporary 
injunction issued herein on May oth, ult., be mod- 
ified as follows: That the said defendants, and 
each of them, their members, officers, agents, and 
representatives, and each and every of them, 
be, and they are hereby, restrained and enjoined. 

(1) From using any means, methods, or de- 
vices whatever to intimidate or to prevent, by any . 
kind of threats, violence or coercion, any person 
or persons, whether members of any; labor union 
or not, from accepting employment from the 
complainant in any capacity. 

‘“‘(2) From using any means, methods, or de- 
vices to prevent the complainant from employing 
any person or persons whomsoever, whether 
members of any Jabor union or not, and from 
interfering with any employee of the complain- 
ant while in its employment, and 

(3) From boycotting or attempting to boycott 
the complainant’s business, by using any means, 
method, or device to prevent any person, firm, or 
corporation from selling to or purchasing from 
the complainant any building material or other 
article of value; provided, that nothing herein 
contained is intended to interfere with the several 
defendants, as unions or societies, in imposing 
upon their own members such pains and penalties 
as may be prescribed by their respective consti- 
tutions, by-laws, rules, or regulations in such case 
made and provided. 

‘It is further ordered that this restraining order 
shall remain in force until the further decree of 
the court in the premises.”’ 

From the modification contained in the proviso 
the complainant appeals, assigning as error this 
proviso. Thedefendants assign no cross-errors, 
and are not complaining here. 

Fortunately there have been few differences in 
this section of this country be ween labor and 
capital, and this is the first case that has reached 
this court. Other parts of the union have not 
escaped, however, and other courts have for the 
past two decades been forced to wrestle with the 
grave problems involved, not always with unan- 
imity, however, and many of the great questions 
are still open. Moreover, may it not be judicial 
to add that, as the questions trench so close upon 
the political, they may finally be solved only by 
political departments of the government? 

Fortunately, again we may add, the question 
presented on this record is comparatively a nar- 
row one, and we shall endeavor to keep it within 
its narrow confines. Ina large majority, practi- 








260 


CENTRAL LAW JOURNAL. 


No. 14 








‘really all. the cases we have examined. we find 
‘coinplications arising from boycotts, picketing, 
intimidations, or even violence. The iastant case, 
as we apprehend it, is one involving the strike 
only. . 

Unquestionably an individual can stop work at 
any time without cause, being liable only fora 
breach of contract; and no element of contract as 
between the complainant and these defendants is 
alleged. Does the fact that mor? than one indi- 
vidual has quit work make a difference, under the 
circumstances above stated? We may assume 
that it is not universally true that many may do 
what one may lawfully do, though this must be 
said with reservation, and that a ‘conspiracy’ 
may cause a wrong which one man, acting by 
himself, could not commit. But. before the courts 
can punish or prevent a conspiracy, either the act 
conspired or the manner of its doing must be un- 
lawful. Are not both alternatives absent in the 
case of a simp!estrike? Itis certainly lawful to 
attempt by negotiation, or other peaceable, legit- 
imate ways, to get higher pay for one’s labor, 
and, ifthe demand is not met, to go elsewhere 
with one’s labor, or to sit idle, if needs be, until 
satisfactory arrangements are made. Labor 
unions in and of themselves cannot be said to be 
unlawful, and one of the prime objects of their ex- 
istence is by combinations of the supply to regu- 
late the demand. Some of the cases, particularly 
the English cases, stress the motive underlying 
the strike, and apparently hold that if the strike 
isto better the condition of the workman it is 
lawful, but if it be te punish the employer itis 
unlawful. [fthis be the correct delimitation, 
this case comes upto the rule. There is nothing 
personal to the complainant in the strike, but 
simply and entirely an endeavor to obtain advant- 
age for the defendants, 

No mandatory injunction is asked, and nothing 
can possibly be done as to those laborers who 
voluntarily left their work and are voluntarily 
remaining away; but, says the appellant, these 
various labor unions, under the modification, 
can use moral suasion, moral coercion, upon 
their respective members by fines and threats of 
expulsion. ‘This was a risk voluntarily assumed 
by the members entering the unions, and if no 
longer willing to pay the price, if the advantages 
derived are not equal to the burdens assumed, 
each member has a perfect right !o withdraw 
from the union, to seek to get back his former 
employment, and to be protected therein by the 
injunction still in force. 

[tcan hardly be questioned that the decided 
weight, if not the universal rule, of the modern 
American cases, sustains the action of the circuit 
court in refusing to extend the effects of the in- 
junction so as to include the peaceable enforce- 
ment by labor unions of their reasonable rules. 
See Karges Furniture Company v. Amalgamated 
Woodworkers’ Local Union No. 131, 165 Ind. 
421,75 N. E. Rep. 877,.2 L. R. A. (N. 3S.) 788; 
Gray v. Building Trades Council, 91 Minn. 171, 





97 N. W. Rep. 633, 63 L. R. A. 753, 103 Am. St. 
Rep. 477; Longshore Printing Co. v. Howell, 26 
Oreg. 527, 38 Pac. Rep. 547, 28 L. R. A. 464, 46 
Am. St. Rep. 640: Macauley v. Tierney, 19 R. I. 
255, 33 Atl. Rep. 1.37 L. R. A. 455, 61 Am, S*. 
Rep. 770; Jensen vy. Cooks’ and Waiters’ Union 
of Seattle, 39 Wash. 531,81 Pac. Rep. 1069, 4 L. 
R. A. (N.S.) 302; National Protective Ass'n of 
Steam Fitters and Helpers v. Cumming, 170 N. 
Y. 315, 63 N. E. Rep. 369, 58 L. R. A. 135, 88 
Am. St. Rep. 648; Arthur v. Oakes, 24 U.S. 
App. 239, 63 Fed. Rep. 310, 11 C. C. A. 209, 25 L. 
R. A. 414. In Cooke on Trade and Labor Com- 
binations, p. 34, note 1, itis said that the only 
modern case to hold a strike illegal is Mapstrick 
v. Ramge, 9 Neb. 390, 2 N. W. Rep. 739, 31 
Am. Rep, 415, and that itis clear the Nebraska 
court did not consider the point. 

Is there any declared policy in thi- state to force 
us to put ourselves out of alignment with our 
sister states? Especially must this be cl: ar before 
we would interfere to lay the heavy hand of in- 
junction where the circuit judge, more familiar 
than ourselves with the conditions confronting 
the city of Tampa, has refused to do so. In 
Chipley v. Atkinson, 23 Fla. 206, 1 So. Rep. 934, 
11 Am. St. Rep. 367, this court held that an ac- 
tion would lie in behalf of a discharged employee 
against one who maliciously procured his dis- 
charge, and stress is laid upon the evil intent 
with which theact was done. That case, so far 
as it is in point, would tend rather to sustain 
the modification of the injunction before us. Not 
only wasit there held that the mere attempt to 
procure a discharge would not be actionable even 
though the attempt were accompanied witha 
malicious intent. but it was clearly intimated that, 
even as to the consummated act, malice was es- 
sential to a cause of action; and, as we have said 
above, a peaceful strike, accompanied by an en- 
forcement of the rules of a voluntary organization 
to the extent of expulsion against those members 
who disobey the rules, does not necessarily show 
malice. 

Chapter 4144, p. 69, Laws of 1893, entitled ‘*‘An 
Act to prohibit wrongful combinations against 
workmen, and to punish the same,’’ presents 
some difficulty. As this statute is probably 
unique, we quote at length. 

‘Section 1. If two or more persons shall agree, 
conspire, combine, or confederate together for 
the purpose of preventing any person or persons 
from procuring work in any firm or corporation, 
or to cause the discharge of any person or per- 
sons from work in such firm or corporation, or if 
any person or persons shall verbally or by a writ- 
ten or printed communication, threaten any in- 
jury to the life, property or business of any per- 
son, for the purpose of procuring the discharge 
of any workman in any firm or corporation, or to 
prevent any person or persons from _ procur- 
ing work in such firm or corporation, such 
person or persons so combining shall be deemed 
guilty of a misdemeanor and upon conviction 
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(thereof) shall be punished by fine not exceediog 
five hundred dollars each, or by imprisonment 
not exceeding one year.”’ ; 

Construing the act with reference to its re- 
strictive title, it appears that only wrongful com- 
binations against workmen are denounced, and 
that the combination must have for its main ob- 
ject or purpose the preventing of a certain per- 
son or persons from obtaining work, or causing 
their discharge. An indictment based upon the 
act would have to allege the combination to have 
been for the purpose of preventing certain named 
persons from sccuring work with some firm or 
corporation, or causing their discharge. (For 
some strange reason, if the employer be an indi- 
vidual, not a firm or corporation, the statute does 
not purport to denounce the wrongful combina- 
tion.) This legislation, coming after the decision 
in Chipley v. Atkinson, supra, should be read in 
the light of that decision; and, so read, it seems 
to us that itdoes not come up to the facts before 
us. Upon the facts before the circuit judge he 
might well have found that the purpose of the 
combination was not to prevent particular indi- 
viduals obtaining work, but the purpose was to 
secure the work for themselves. It is not the 
duty of courts of equity to decide upon nice 
questions of criminal law, and, resolving them 
against the defendants, impose its injunction 
against the commission of the acts out of which 
such nice questions arise. If a combination of 
workmen for their own benefit operate an injury 
to the property of others, and that combination 
is clearly against the criminal laws of the state, a 
court of equity may intervene to protect the 
property right, even thought the criminal courts 
may also be resorted to for enforcing the penalties 
imposed. Such seems to be the current holding 
of the courts in this country. Yet, where there 
are serious doubts as to the facts alleged consti- 
tuting a erime, it would seem best to leave the 
solution of the doubt to the forum appointed by 
the constitution directly and specifically for the 
trial of criminal causes. 

We see no special applicability of either sec- 
tion 2405 or 2420 of the Revised Statutes of 1892 
to the case bere made. Nor does the fact that 
the common law of England in regard to crimes 
is by statute in force in Florida necessarily con- 
trol us now. 
conspiracy against workmen is so interwoven 
with harsh statutes passed in behalf of those in 
power, that are wholly inconsistent with our ideas 
of freedom of contrast, of life, liberty, and the 
pursuit of happiness, as not to be applied in its 
rigor in this country. Mr. Bishop says it is an 
indictable conspiracy for workmen to agree to quit 
work in a body, aside from any contemplation of 
lawful means. 2 Bish. New Cr. Law. § 233. But 
the cases he cites in support of the proposition 
were cases where violence actually existed and 
was alleged. We are inclined rather to agree 
with the New York court in saying, after con- 
siderable reading of the old books, that criminal 


The English law as to indictable . 





conspiracy at the common law leaves much to be 
desired in the way of certainty. People v. 
Fisher, 14 Wend. (N. Y.) 9, 28 Am. Dec. 601. 

We regret that we are unable to throw light 
upon this much-vexed live question of the hour. 
Following {the correct principle and the weight 
of the modern American cases, in so far as we are 
able to ascertain the principle and the weight, 
we find no error in the modification of the injunc- 
tion, and th~refore it is affirmed. 


Norr.—Labor Unions as Monopolies Imposing 
Illegal Restraints Upon Trade and Commerce.— 
We desire to take issue with the statement of the 
rule in the principal case that labor unions are not 
unlawful although one of the prime objects of 
their existence is by combination to regulate 
the supply of labor. While we admit that the au- 
thorities have not definitely nor satisfactorily consid- 
ered this question, and that what has been said on 
this question favors the result reached in the principal 
case, we feel compelled to say that under the statutes 
of the state of Florida, the court in the principal case 
had an opportunity to ‘put themselves out of align- 
ment with our sister states’’ and to expose the gross 
misconception that has prevailed hitherto that acom- 
bination of skilled workmen tocontrolthe labor mar- 
ketis not just as much of acombination in restraint of 
trade as a combination of all the oil merchants of the 
country to control the output and price of oil. The 
country has on many occasions been wrought up toa 
high pitch of indignation against the Standard Oi 
Company for attempting to maintain its monopoly of 
the oil business of the United States by cut-throat meth- 
ods of competition, as for instance, by using its great 
power to put retailers out of business who refused 
to use their oil. Nor has this high feeling of resent- 
ment against this great monopoly been without proper 
ground and excuse for its existence. Yet what shall 
we say of a combination to control the labor market 
and of the methods used to put competitors (branded 
“scabs’’) out of business. Are not these methods 
even more reprehensible’ than those used by the 
Standard Oil Company? The argument is made in 
answer to this that what one man can do, many may 
do; that if one man can quit work, many can quit in 
concert; that if one man can ask his fellow workman 
to quit, many may doso; thatif one workman can 
ask his friends not to buy of his former employer, 
many workmen can combine to do the same thing and 
to black list not only the employer of competitive labor 
but the independent or “scab”? laborer as well. If 
we admit these propositions, and they have been ad- 
vanced in the opinions of the courts themselves, we are 
compelled to admit that there is nolaw against mon- 
opolies or conspiracies in restraint oftrade. Because, 
if these propositions are true, then it follows also that 
if one merchant can raise the price on his merchandise, 
all the merchants may combine to raise prices; if one 
merchant can ask his friends not to patronize one who 
will not buy his goods, allthe merchants handling 
such commodity may combine to put the retailer who 
refuses to purchase their goods out of business. 

Why is it that courts have refused to see that the 
identical element which vitiates and renders unlaw- 
ful as against public policy a combination of mer- 
chants to raise the price of any commodity or to ab- 
solutely control its output is present in the purpose 
of the labor union organization of the present day 
in their efforts to control the entire labor market and 
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to raise the price of labor arbitrarily and without 
reason. Ifthereis any distinction we utterly fail to 
comprehend it. If there is a single justifiable con- 
sideration which renders more tolerable the grip of the 
gigantic combinations of labor on the throat of Ameri- 
can commercial enterprise than the strangling hold of 
gigantic combinations of capital threatening the com- 
mercial lives of thousands and tens of thousands of 
retailers, we have not had this consideration pre- 
sented to our notice. The truth of the business is 
that too much sympathy or judicial favoritism has 
been shown toward the labor union, which has blinded 
the vision of the courts to the fact that as now consti- 
tuted, at least, it is one of the most gigantic combina- 
tions in restraint of trade and commerce that exists 
to-day, and is astanding menace toour commercial 
life on a par, with gigantic combinations of capita] 
which we denominate *‘trusts.”’ 

We repeat, that we are much dixappointed at the 
result in the principal case; especially in view 
of the splendid opportunity of the court to de- 
clare the policy of the state of Florida as revealed 
in chapter 4144, p. 69, of its Laws of 1893, as op- 
posed to the prevailing error of exonerating labor 
unions from the legitimate indictment to be drawn 
from the purposes of their organization, to-wit, 


that they are illegal combinations in restraint 
of trade. This statute is as follows: “If two 


or more persons shall! agree, conspire, combine, 
or confederate together for tke purpose of pre- 
venting any person or persons from procuring work 
in any firm or corporation, or to cause the discharge 
* of any person or persons from work in such 
firm or corporation, or if any person or per- 
sons shall vervally or by a written or print- 
ed communication, threaten any injury to the 
life, property or business of any person, for the 
purpose of procuring the discharge of any workman 
in any firm or corporation, sr to prevent any person 
or persons from procuring work in such firm or cor- 
poration, such person or persons so combining shall 
be deemed guilty of a misdemeanor and upon convice 
tion [thereof] shall be punished by fine not exceeding 
five hundred dollars each, or by imprisonment not ex- 
ceeding one year.” Itisa very narrow construction 
of such a statute which cannot see in it the disclosure 


of a policy at war with the methods and purposes of : 


labor unions as now constituted and conducted. The 
petitioner in the principal case was one of the enter- 
prising business concerns of the state of Florida. For 
some reason or other they incurred the displeasure of 
the labor unions of Tampa. These unions in a spirit 
of rule or ruin told this company that they would 
compel them to submit to their terms or put them out 
of business; that if they employed certain non-union 
men they would call out all of its other employees 
and would prevent any union man from making a 
contract with them and would boycott any man that 
did work for them. If this is not a situation that cries 
to Heaven for justice, we cannot conceive of any such 
situation. If this is not a case which should arouse 
every spark of that American spirit of fair play and a 
“square deal,’”? we do not know of any case that 
would. If this is not tyranny by a monopolistic or- 


ganization in seeking its own ends by the sheer force 
of its combination, without regard to the rights of 
others, as cruel and ruinous as any method ever 
charged against the standard Oil Company or any 
other so-called *‘trust,” then there never has been any 
instance of commercial tyranny in this country, and 
we have all been dreaming. 


But we have thought to 








congratulate the state of Florida because of the exist- 
ence of a statute on its books declaring a policy at war 
with such methods of commercial piracy; not that 
this statute was anything but declaratory of what we 
believe the law has always been, but because it 
would serve to call the courts back from one of 
the most dengcrous by-paths of error into which 
the courts of any country have ever wandered. 

To show that we are not alone in these views 
and that our position is not an extreme one, 
we quote from the great work of Spelling on 
Trusts and Monopolies, a treatise not cited as 
frequently as it should be and yet one which discusses 
the principles of law applicable to these important 
questions with true judicial keenness. In section 64, 
Mr. Spelling says: ‘‘That the rule of public policy 
under consideration is a ‘variable quantity,’ is in 
nothing more clearly shown than in the exception made 
in the case of labor organizations, if it may be properly 
considered an exception. It is obvious thatif two or 
more wage-earners can agree upon a law ora reason- 
able rate, all those employed in a particular line of 
work may agree upon a high rate; in which case the 
latter becomes pro hoc vice ‘reasonable’ as those in 
the combination choose totermit. * * * Forthese 
obvious reasons it is apparant that if the rule against 
restraint of trade were given its rational and equal 
application and effect, combinations among employ- 
ees to raise wages on the one side, and of employers 
to reduce them on the other, would be declared illegal 
to the extent at least of defeating enforcement of 
agreements forming the basis of such combinations. 
The true reasonjfor making an exception herein is the 
inutility of doing otherwise, supplemented by a dis- 
position of judges to fall into the drift of popular 
sentiment favorable to the numerically preponderating 
class who contribute so much to the general pros- 
perity and share so small a proportion of the aggre- 
gate result.” 








JETSAM AND FLOTSAM. 





EMPLOYMENT OF FORCE IN THE COLLECTION OF 
DEBTS FROM FOREIGN STATES, 

It is stated that at the Peace Conference of The 
Hague the first sub-committee of the first commis- 
sion have adopted the proposal of the United States 
with regard to the collection of debts. This proposal 
sets forth that it is agreed that the signatory Powers 
shall not have recourse to any coercive measures im- 
plying the use of military or naval forces for the re- 
covery of contractual debts until an offer to accept ar- 
bitration, made by the creditor, has been refused 
or ignored by the debtor, or until arbitration bas taken 
place and the debtor has failed tocomply withthe 
verdict. The majority of the South American States 
voted for the proposal, with the reservation that the 
employment of force in the collection of debts should 
be absolutely excluded. It is well known that gov- 
ernments, especially in England, have been in the 
habit of making a distinction between the complaints 
of persons who have lost money through the default of 
a foreign state in paying the interest or capital of. 
loans made to it, and the complaints of persons who 
have suffered in other ways. In the former case gov- 
ernments are in the habit of refusing to take any steps 
in favor of the sufferers, partly because of the on- 
erousness of the responsibility which a state would 
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assume if it engaged asa general rule to recover money 
so lost, partly because loans to states are frequently, 
if not generally, made with very suflficient knowledge 
of the risks attendant upon them, and partly b2cause 
of the difficulty which a state may really have, wheth- 
er from its own misconduct or otherwise, in meeting 
its obligations at the time when it makes default. But 
the British Government have hitherto given notice 
that itis for them entirely a question of discretion, 
and by no means aquestion of international right, 
whether they should or should not make this matter 
the subject of diplomatic negotiation. The proposal 
of the United States does rot goso far as to say that 
in future governments should not concern themselves 
in such transactions, and those who enter into pe- 
cuniary transactions with states whose good faith and 
solvency are doubtful should do so at their own risk. 
It may well be, therefore, thatthis proposal may be 
accepted as arule of international law. The pro- 
posal of the South American States is not likely to 
meet with general assent.— Solicitors Journal. 


THE NATURE OF THE RIGHT TO WHARF OUT INTO 
NAVIGABLE WATERS. 


The New York Court of Appeals in a recent 
case decided that a littoral owner’s right of access 
comprehends ‘“‘necessarily and justly, whatever is 
needed for the complete and innocent enjoyment 
of that right,” and that the erection of a wharf 
from high water mark out to the line of navigability 
was thus a legal enjoyment of that right of access, 
although the fee to the submerged land was not in the 
littoral owner butin the sovereign. Trustees of the 
Town of Brookhaven v. Smith (1907), 36N. Y. L. 
Jour. 145. The early case of Gould v. Hudson River 
R. R. (1852),6 N. Y. 522, declared that a riparian 
owner on the Hudson River had no private right of 
access by virtue of his ownership, but had merely the 
rights of any member of the public in the waters and 
foreshore.. This decision was frequently criticised, 
(Kane v. N. Y. Elev. R. R. (1891), 125 N. Y. 164, 184), 
and was finally overruled (Rumsey v. N. Y.& N. E.R, 
R. (1892), 183 N. Y. 79), and it is now wellsettled in 
New York that the riparian owner on navigable waters 
has a right of access, which right is property and 
cannot be injured or taken away without compensa- 
tion. Saunders v. N. Y. C. & H. R. R. R. Co. (1894), 
144 N. Y. 75: Thousand Islands Steamboat Co. v. Vis- 
ger (1904), 179 N. Y. 206. The right itself, however, 
is definitely qualified. It is expressly subject to the 
public right of navigation and user of the waters and 
to the right of the sovereign to make improvements for 
the benefit of navigation and commerce. Sage v. Mayor 
(1897), 154 N. Y.61; Rumsey v. N. Y¥. & N. E.R. R., 
supra; Saunders y. N. Y. C. & H. R. R. R. Co., supra; 
and see 11 H. L. R. 3844. Hence the decision in the 
case of Lansing v. Smith (1828), 8 Cowen, 146 (aside 
from the question of remoteness of damage, the main 
ground taken by the court), cannot be said to support 
the contention thatthe plaintiff’s right of access was 
taken without compensation, for the erection and lo- 
cation of the dock by the state was in the interest of 
navigation and commerce, and although the plaintiff’s 
access was partially cut off, he was deprived of no 
right, his right being subject to this very qualification. 
There is no difficulty,therefore,in reconciling that case 
with those in which damages have been given for ob- 
structing a right of access. Rumsey v. N. Y. & N. E. 
R. R., supra; Saunders v. N. Y. C. & H. R.R. R. Co., 
supra; Williams v. Mayor (1887), 105 N. Y. 419. The 





English common law recognizes this right, but limits 
it practically to a mere easement of way, excluding 
any right to wharf out. Lyon v. Fishmongers’ Co. 
(1876), 1 App. Cas. 662; Buccleuch vy. Met. Board of 
Works (1872), L. R.5 H. L. 418; Gould, Waters, 2nd 
Ed., § 167. Thecourt in the principal case, however, 
declared that law inapplicable to the situation and 
conditions in New York, and confirmed by its decision 
the dicta in several previous cases to the effect that, 
as laid down in Yates v. Milwaukee (1870), 10 Wall. 
497, 504, among the rights of a “riparian proprietor 
whose land is bounded by a navigable stream * * * 
are, access to the navigable part of the river from the 
front of his lot, the right to make a landing wharf or 
pier for his own use or for the use of the public, sub- 
ject to such general rules and regulations as the legis- 
lature may see proper toimpose fon the protection of 
the rights of the public.”” Rumsey v. N. Y. & N. E. 
R. R., supra; Saunders v. N. Y. C. & H. R. R. R. Co., 
supra. It is important to determine the nature of this 
right to wharf out. ; 

The courts have solved this problem in various 
ways. Some hold that the right is a mere license, cf. 
(1 Columbia Law Review, 549), others that it is part 
of the right of access, 7. e., an incident to the right of 
ingress and egress, and still others that it is a distinct 
and independent property right. 4H.L. R. 14, 21. 
It has been suggested that the right is of the last class, 
founded upon an implied grant from the state of the 
fee to the soil between high water mark and the line 


of navigability, such grant being ‘‘upon condition that , 


the land be used for no other purposes than those of 
the commerce marine.” 4H. L. R., supra. While 
this theory is not illogical, itis supported by only a 
few cases, some of which involved statutes giving 
riparian owners a more or less~exclusive right to 


make improvements into the waters in front of their. 


land. Goodsell y. Lawson! (1875), 42 Md. 348, 366; 
Norfolk City v. Cooke (Va. 1876), 27 Gratt. 430, erron- 
eously citing Yates v. Milwaukee, supra, for its posi- 
tion. Itseems reasonable to consider the right to 
wharf out an “independent property right”? and not 
a mere incident tothe right of ingress and egress, but 
the fact of an exclusive right of user in portions of 
the soil affords no stronger argument in favor of a 
grant of a feethan of an easement. Analogous rights 
of user are often construed to be an easement. Wash- 


burn, Basements and Servitudes, 150, 168; Me- ° 


Cutchen v. Ry. Co. (La. 1907), 43 So. Rep. 42; and see 
Atty. Genl.v. Wrigbt (1897), 2 Q. B. 318. Important 
results flow from the determination ofthis question. 
If the littoral owner has the fee he can alienate it 
apart from his upland, while if he has merely an ease- 
ment he can not. for it is appurtenant to his upland. 
The right to wharf out has been exercised from early 
times in many of the states (Dutton v. Strong (1861), 
1 Black 23, 32), and, doubtless, almost invariably in 
connection with the right of ingress and egress. It has 
usually been either identified with that right or 
grouped with it (Duttonv. Strong, supra; Yates v. 
Milwaukee, supra; R. R. Co. v. Schurmier (1868), 7 
Wall. 272,'289), arid although the two rights inyolve 
different modes of user, they are regarded as de- 
pending upon the same fact, viz., littoral or riparian 
ownership. It would seem that this right was recog- 
nized for the benefit of riparian ownership, and, as 
laid down in the principal case, for the more com- 
plete enjoyment of the right of ingress and egress, 
and to allow its alienation apart from the upland 
would defeat the very purpose for which the right 
was originally recognized and would seem of doubt- 


. 
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ful policy for economic reasons. Moreover, it is 
more natural to consider this right as an easement 
and thus analogous in its nature to the allied right 
of ingress and egress, than as a conditional fee.— 
Columbia Law Review. 








CORRESPONDENCE. 


IMPORTANCE OF THE FUNDAMENTAL MAXIMS OF 
THE LAW. 


Editor of the Centrat Law Journal: 

I think the series of articles which have been ap- 
pearing in your Journal for some time past, and par- 
ticularly the article in the issue of September 13th, on 
uniform laws and feceral control of corporations, de- 
serve great praise. The question of corporate control 
is one of the most important questions with which 
lawyers have to deal, and the solution suggested in 
your articles, seems to me the one toward which the 
country is inevitably tending. Your reiteration too, 
of tke necessity of studying the fundamental princi- 
ples of the law is, in my opinion, most fortunate. Law- 
yers ip this country have apparently lost sight of these 
principles in late years. Our condition is, as you 
suggest, no doubt due in some measure, to the lack of 
a uniform system of laws governing the whole coun- 
try, such as govern England. It seems to me that our 
written constitutions are also, to a large extent, re- 
sponsible. Not that these constitutions arein them- 
selves injurious, but that lawyers, in our day, have 
come to think that all the fundamental principles of 
the jaw are necessarily embraced in those constitutions, 
a mistake which has led them to ignore the old and 
well established maxims, both of the common and of 
the civil law. 

This matter has been forcibly impressed upon me 
recently in reading an opinion of Judge Sherwood, in 
the case of Nanson v. Jacob, 93 Mo. 331, construing 
what is now Section 1575, R. S. 1899. This section pro- 
vides that it shall not be available to a party as an ob- 
jection, that no demand for the subject-matter of a 
suit was made prior to its institution, unless it is ex- 
pressly set up by way ofdefense in the answer or rep- 
lication, and is also accompanied with a tender of the 
amount thatis due. This is an eminently unjust pro- 
vision, and of it Judge Sherwood, in arriving at the 
conclusion that, notwithstanding the enactment, there 
are cases where the defendant is entitled to a demand, 
says: ‘But I do not believe that the legislature ever 
intended,even conceding the power on its part, to 
convert an innocent and lawful act into atortious one, 
I do not believe that it lies within the compass and 
bounds of legitimate legislation, by an act retroactive 
in its nature, to make that which was originally inno- 
cent and lawful assume the hue and complexion of 
one originally wrongful. Ina word, the legislature 
did not design, by that statute, to create a construc- 
tive conversion.” 

This decision of Judge Sherwood has been followed 
by Judge Goode in Schaaf vy. Schaaf, 90 Mo. App. 111. 
Itseems to me that our judges ought to be com- 
mended for standing up against legislative encroach- 
ment upon the fundamental principles of the law, 
and that decisions of the kind above set out, few as 
they are in the present day, ought to be given pub- 
licity in our law journals. 

Such decisions as this are the great decisions of the 
law. They recognize morality and justice as the 





foundation of jurisprudence. A law which runs 
counter to the common conscience of the people, is 
void. It may violate no provision of the written consti- 
tution, butit violates the unwritten constitution which 
is made up of the maxims of the law. These max- 
ims underlie and support the constitution. They are 
the very life of the constitution, and of the law itself. 
A blow, therefore, like that above given by the legis- 
lature, would be fatal to our jurisprudence, if not 
warded off by the arm of the judge. Jus est ars 
boni et aequi. (The lawis the science of what is 
good and just), anditis the province of the court to 
see that itis so preserved. 
Yours very truly, 


St. Louis, Mo. EDWARD D’ARCY. 


HUMOR OF THE LAW. 


The magistrate looked severely at the chauffeur. 

“That makes two people you’ve killed in my juris- 
diction,” he said. 

“Besides five crippled,” suggested the chauffeur. 
‘““Why, that’s a peach ofa machine. They just can’t 
get away from it.” 

“What did you say the make was?” inquired the 
magistrate, who liked an occasional spin himself. 


A Southern negro was brought into the courtroom 
accused of stealing a neighbor’s chickens. 

‘““Mister George Washington Shintopp, did you steal 
those chickens?” asked the judge, pointedly. 

“No, sah, jedge: Ah is toe ’spectable fo’ dat.” 

**But it is stated on good authority that a bundle of 
feathers was found in your back yard the day before 
Christmas.”’ 

“Dat ’sinneration, jedge, des proves mah innocence, 
coz’ how could de fedders be found in mak back yard 
de day befo’ Chris’mus when mah wife didn’t pluck 
dose chickens until de day after Chris’mus?”’ 


A Richmond lawyer was consulted not long since 
by a colored man who complained that another negro 
owed him three dollars, a debt which be absolutely 
refused to discharge. The creditor had dunned and 
dunned him, but all to no purpose. He had finally 
come to the lawyer in the hope that he could give him 
some good advice. 

‘*W hat reason does he give for refusing to pay you?”’ 
asked the legal man. 

“Why, boss,” said the darky, “‘he said he done owed 
me dat money for solong dat de interest had et it all 
up, an’ he didn’t owe me a cent.” 


A well known lawyer was praising the late Judge 
David Torrence of Derby, Conn. 

Judge Torrence, he said, uttered many an epigram 
from the bench. In a case concerning a noise nui- 
sance a scientist was testifying before him about the 
speed ofsound. , 

‘Sound,’ said the man, “travels at the rate of 400 
yards.a second.” 

‘All sound!’ asked Judge Torrence. 

“All,” replied the scientist. 

The judge smiled. 

“I’m sure you are wrong,” he said. “I have no- 
ticed a great difference between the speed of certain 
kinds of sound. ‘Thus, slander travels at the rate of 
quite 1,000 yards a second, flattery 500 yards, while 
truth only makes a few feet a second, and, slow as its 
progress is, truth often fails to reach the goal, no 
matter how short the distance.”’ 








YiIM 
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1. ADJOINING LAND OWNERS—Discharge of Water on 
Neighbor’s Property.—Where defendant was sued for 
damages to plaintiff’s building by water falling from de- 
fendant’s roof, it was no defense that, if the building had 
been better constructed, the damage would have been 
less.—Davis v. Smith, N. Car., 56S. E. Rep. 940. 


2. ACTION—Installments of Rent.—Where a rent con- 
tract for one year provided for the payment of $50 rent 
per month, payable monthly, each month’s rent was a 
separate and distinct cause of action.— Williams v. Hous- 
ton Cornice Works, Tex., 101:S. W. Rep. 839. 


3. ACTION—Joinder of Actions —A county, in a suit for 
the forfeiture of a lease of a county road for a failure of 
the lessee to comply with the terms thereof, cannot join 
a Claim to avoid the lease because made without author- 
ityor not fully executed —Tillamook County v. Wilson 
River Road Co., Oreg., 89 Pac. Rep. 95s. 


4. ACTION — Joinder of Causes.—A cause of action 
against one party on aleaseand one on a separate writ- 
ing guarantying thata certain part of the rent will be 
paid cannot be joined ina single action —Marshall v. Sa- 
line River Land & Mineral Co., Kan., 89 Pac. Rep. 905. 


5. ADVERSE POSSESSION—Void Deed.—A deed which 
is void held not admissible to show adverse possession 
in the grantee, even though it be shown that such gran- 
tee entered into possession of some land under the 
grantor.—Whitehead v. Pitts, Ga., 56 8. E. Rep. 1004. 


6. APPEAL AND ERROR—Appealable Orders.—Where 
service of process is erroneously quashed and the 
cause dismissed without prejudice, the order is a final 
judgment and appealable.—Davis v. Jennings, Neb., 111 
N. W. Rep. 128. 


7. APPEAL AND ERROR —Assignment of Error.—W here 
exception is taken to a charge, but no error is assigned 
save that the court erred, and such charge statesa 
provosition of law abstractly correct, the court will not 
consider whether itis applicable to; the case.—Dem- 
mons v. Booker, Ga., 57 S. E. Rep. 1€8. 








8. APPEAL AND ERROR—Assignment of Error.—Assign- 
ments of error to the admission of evidence which fail to 
set out the evidence either literally or in substance, and 
only refer toitas being contained in the brief of evi- 
dence, will not be considered by the supreme court.— 
Lewis, Robinson & Co. v. Hutchinson, Ga., 56 S. E. Rep. 
998. 


9. APPEAL AND ERROR—Assignment of Krror.—Mere 
recital in a bill of exceptions, that after the hearing the 
judge permitted defendant to amend its answer, raises 
no question where the bill of exceptions contaius no as- 
signment of error on the action ofthe judge —Thom vy. 
Georgia Mfg. & Public Service Co., Ga., 578. E. Rep. 75. 

10. APPEALAND ERROR—Bill of Exceptions.—Where 
acause was tried before a special judge, and an order 
extending time to file bill of exceptions was signed 
by regular judge, and the bill of exceptions was signed 
by the special judge, exceptions held not reviewable.— 
Martin'v. Mercantile Town Mut. Fire Ins. Co., Mo., 101 
S. W. Rep. 672. 

11. APPEAL AND BR'oR —Filing Brief —A brief filed 
on cross-appeal will be held filed in due season where 
appellant neither objects to service and filing thereof, 
nor moves to have it stricken from the record.—Meade 
Plumbing, Heating & Lighting Co. v. Irwin, Neb., 111 N. 
W. Rep. 636. 


12. APPEAL AND ERROR—Notice of Appeal.—Where 
the appeal record discloses that a preliminary injunction 
had beeen granted, a notice of appea! “from an order de- 
nying plaintiff’s motion fora preliminary injunction” 
was inefiective.—Bishop v. Owens, Cal., 89 Pac. Rep. 844. 


13. APPEAL AND ERROR—Questions of Fact.—The af- 
firmance of a judgment in an action on a note by the ap- 
pellate court is final and conclusive of all questions of 
fact on a further appeal to the supreme court.—Skinner 
v. D. Sullivan & Co.,Ill., 81 N. E. Rep. 11. 


14. APPEAL AND ERROR—Refusal of Amendment to Pe- 
tition.—Where the court refuses to allow amendments 
to the petition, there is no final judgment, but the peti- 
tion withthe paragraphs stricken on special demurrer 
eliminated is still pending.— Canuet & Simmons v. Sea- 
board Air Line Ry., Ga‘, 57 8. K. Rep. 92. 


15. ARREST—Necessity of Warrant.—As a general rule, 
a city peace officer in whose presence an ordinance has 
been violated has no authority without a warrant to ar- 
rest the offender, when he has had ample time after the 
commission of the offense to procure a warrant.—Yates 
v. State, Ga., 56S. E. Rep. 1017. . 


16. BANKRUPTCY — Attachment.—Partnership creditor 
may attach partnersbip assets, though a member of the 
firm is a bankrupt.—Pelzer Mfg. Co. v. Pitts & Hart- 
zog, 8. Car., 57S. E. Rep. 29. 


17. BANKS AND BANKING—Damages on Failure to Pay 
Check —Where a depositor draws a check on a bank, 
having money to his credit the amount of the check, and 
itis wrongfully dishonored, the damages recoverable are 
such temporary damages as would be reasonable 
compensation for the injury.—Hilton v. Jesup Banking 
Co., Ga., 57 S. E. Rep. 78. 

18. BANKS AND BANKING — Statutory Provisions.— 
Whether ‘“‘good cause” and “satisfactory assurance” 
within the meaning of Comp. Laws 1897,§ 6117, exist for 
the payment of a deposit, without the production of the 
pass book, is a question for judicial triers, not the offi- 
cers of the bank.—Vincent v. Port Huron Sav. Bank, 
Mich., 111 N.W. Rep. 90. ‘ 


19. BENEFIT SOCIETIES—Knowledge of Agent as Af- 


j fecting Principal.—An exception to the general rulethat 


notice to an agent is notice to his principal arose where 
an agent and plaintiff conspired to obtain insurance 
from the principal for the latter by stating his age in the 
application to be five years less than it really was.—Klli- 
ott v. Knights of Modern Maccabees, Wash., 89 Pac. Rep. 
929. 


20. BILLS AND NoTEs—Action by Indorsee.—An _ in- 
dorsee of a note can recover thereon without showing 
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that he purchased in the due course of business, in the 
absence of any showing to the contrary.—Kerr v. Ander 
son, N. Dak., 111 N. W. Rep. 614. 

21. BILLS AND NOTES—Bona Fide Holder.—Bank tak- 
ing note to athird person from its debtor and indorsed 
by him held a holder for value.—Allentown Nat. Bank v. 
Clay Product Supply Co., Pa., 66 Atl. Rep. 252. 

22. BILLS AND NoTEs—Consideration.—Directors ofa 
bank giving notes to it to be carried by the bank in order 
notto show overdue paper held not entitled to plead 
want of consideration in an action by a subsequently 
appointed receiver.—State Bank of Pittsburg v. Kirk, 
Pa., 65 Atl. Rep. 932. 

23. BOUNDARIES—Acquiescence.—Where parties pur- 
chase their lands under the assistance of the agents ofa 
land company, each having full knowledge that the lines 
by which they had purchased had been established by 
private survey, they are bound by such lines.—Taylor v. 
Reising, Idaho, 89 Pac. Rep. 943. 


24. BOUNDARIES—Registration Laws.—The rule that a 
survey of land intended to be conveyed will control the 
description in the deed is not a violation of the statute of 
frauds. —Staub v. Hampton, Tenn., 1018. W. Rep. 776. 





25. BRoKERS—Commissions.—A broker held not en- 
titled to acommission unless he procures a purchaser 
ready, willing and ableto buy atthe stipulated price, 
or who, after negotiations with the owner buys at a low- 
er price.—Morris v. Francis, Kan., 89 Pac. Rep. 901. 


26. CARRIERS — Agents.— Where a railway company 
stopped all its trains to discharge passengers and bag- 
gage atthe station of another railroad company, held, 
that the agent at such station was the agent of the rail- 
way company so delivering the baegage.—Campbell v. 
Missouri Pac. Ry. Co., Neb., 111 N. W. Rep. 126. 


27. CARRIERS—Carrying Liquor into Local Option Ter- 
ritory.—A shipment of a case of beer from another state 
nto a local optien territory in this state is 
nterstate commerce, and is not subject to the control 
of the prohibition statute in force where shipped.—Com- 
monwealth vy. Illinois Cent. R. Co., Ky., 101 8. W. Rep. 
894. 


28. CARRIERS — Delay in Delivering Trunk.—Where 
there was a delay of four days in the transportation of a 
trunk, caused by three separate and distinct acts of neg- 
ligence on the part of the carrier, it authorized punitive 
dumages.—Webb y. Atlantic Coast Line R. Co., 8. Car., 
56S. E. Rep. 954. 


29. CARRIERS —Sickness Caused by Poorly Heated Cars. 
—A petition showing that severe illness of a passenger, 
caused by negligent failure of the carrier to have its car 
properly heated, resulted in serious physical injury to 
the plaintiff and in partial paralysis, was not subject to 
general demurrer.—Atlantic Coast Line R. Co. v. Pow- 
ell, Ga., 568. E. Rep. 1006. 

30. CARRIERS—Time to Sue and Limitations in Con- 
truct.—A contract with a railroad company for the trans- 
portation of live stock, stipulating that no action against 
the company shall be maintained unless the same be 
commenced within six months next after the cause of 
action accrues, held reasonable and valid.—St. Louis & 
S. F. R. Co. v. Pearce, Ark., 1018. W. Rep. 763. 


41. Civit RiguTs—Barber Shops.—Pub. Acts 1903, p 
91, ch. 130, requiring barbers to procure a license, held 
not to consti.ute a barber shop a place of accommoda- 
tion with reference to which the proprietor is prohibited 
from discriminating againss persons of color, etc., by 
Pub. Acts 1905, p. 323, ch 111.—Faulkner v. Solazzi, Conn., 
65 Atl.Rep. 947. 


32. COMMERCE — Interstate Transportation.— Where 
goods were ordered by citizens of Idaho from wholesale 
merchants in San Francisco, and shipped to Idaho and 
removed from the depot, and the separate packages re- 
moved from the cases, the goods ceased to be the sub- 
ject of interstate transportation, and were liable to a tax 
in the state.—Parks Bros. & Co. v. Nez Perce County, 
Idaho, 89 Pac. Rep. 949. 





33. CONSTITUTIONAL LAwW—Anti-Trading Stamp Act.— 
The anti trading stamp act (Laws 1905, p. 374, ch. 179) 
held to violate Const. art 1, §4.—Leonard v. Bassin- 
dale, Wash., 69 Pac. Rep. 879. 

34. CONSTITUTIONAL LAaW—Due Process of Law.—Un- 
der Civ. Code 1902, § 2852, permitting exemplary dam- 
ages in actions for negligent killing where the wrongful 
act was the result of recklessness, Wantonness, or malice, 
does not deprive the carrier 6f its property without due 
process of law.—Hull v. Seaboard Air Line Ry., S. Car., 
57S. E. Rep. 28. 

35. CONSTITUTIONAL LAW—Extra Territorial Effect.— 
Act Aug. 13, 1904, p. 100, providing for the situs of debts 
due to nonresidents for the purposes of attachment, held 
not unconstitutional as depriving such nonresident of 
his property without due process of law.—Harvey v. 
Thompson, Ga., 57S. E. Rep. 104. 

36. CONSTITUTIONAL LAW—Imposing Nonjudicial Du- 
ties on Judges.—Sp. Laws 1883, pp. 189, 192, ch. 51, 54, in 
so far as they require the judges of the district court to 
appoint the members of the board of control of Ramsey 
county, are unconstitutional, because imposing on the 
members of the judicial department powers assigned by 
the constitution to another department of the govern- 
ment.—State v. Brill, Minn., 111 N. W. Rep. 6389. 


.37. CONSTITUTIONAL LAW — Statutes Apportioning 
Senatorial Districts.—Under Const. 1894, art. 3, § 5, the 
supreme court has power to review a statute apportion- 
ing the state into senatorial and assembly districts for 
the purpose of determining whether it substantially 
complies with the constitutional provision requiring an 
equal apportionment.—ZJn re Sherill, N. Y., 81 N. E. Rep. 
124. 


38. CONTRACTS—Construction Where Partly Oral and 
Written.— Where a contract is partly written and partly 
oral, the written and the oral parts must be construed 
together in determining what the whole contract ex- 
presses.—American Mercantile Exchange v. Blunt, Me., 
66 Atl. Rep. 212. 


39. CONTRACTS—Laches .—In an action by the receiver 
of a corporation to set aside a mortgage given by it to the 
wife of an officer, under the facts held that no laches 
could be gmputed.—Voorhees v. Nixon, N. J., 66 Atl. 
Rep. 192. 


40. CORPORATIONS — Illegal Dividends.—The directors 
ofa corporation cannot, by an erroneous determination 
as to whether net earnings or surplus exist, confer upon 
themselves or upon the corporation power to make divi- 
dends out of capital.—Siegman vy. Electric Vehicle Co., 
N. J., 65 Atl. Rep. 910. 


41. CORPORATIONS—Liability for Fraud of Officers.— 
Where the secretary of a corporation, having received 
stock for cancellation, wrongfully reissued the same for 
his own benefit, and returned to the owner spurious 
sheres to the same amount, the corporation was respon- 
sible to the stockholder for the damages occasioned by 
the issuance of such shares.—Lucile Dreyfus Min. Co. v. 
Willard, Wash., 89 Pac. Rep. 935. 


42. Costs—Judgment Against County.—A judgment 
against a county for costs in a criminal case can only be 
enforced by presenting a Claim to the board of supervis- 
ors, and, on disallowance, suing the county.—McGuire v. 
Iowa County, lowa, 11LN. W. Rep. 34. 


43. COVENANTS—Construction. — An agreement con- 
taining restrictive covenants concerning buildings to be 
subsequently erected on a lot belonging<to a wife held 
binding on her, though the covenants as written ap- 
peared only to bind the husband.—Wahl v. Stoy, N. J., 66 
Atl. Rep. 176. 

44. CRIMINAL LAW—Limitation of Prosecution.—That 
after embezzling money one lives in another county in 
the state under an assumed name does not suspend the 
running of the statute of limitations against his offense. 
—Ezx parte Vice, Cal., 89 Pac. Rep. 983. 


45. CRIMINAL TRIAL—Error in Sentence. — Where de- 
fendant in a criminal trial is only 19 years, and is found 
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guilty of manslaughter and sentenced by the verdict to 
the penitentiary on appeal, the judgment should be re- 
versed, and the cause remanded, with direction to the 
court to enter judgment sentencing him to the reforma- 
tory ; no new trial being necessary.—Neathery v. People, 
Ill., 81 N. E. Rep. 16. 

46. CRIMINAL TRIAL—Expression of Opinion by Juror 
Before Trial.—Where on motion for new trial on an al- 
leged expression of opinion by one of the jurors before 
the trial, the court finds that the juror was competent, 
his finding will not be reversed, unless his discretion 
was manifestly abused.—McLeod v. State, Ga., 57 S, E. 
Rep. 83. 

47. CRIMINAL TRIAL—Failure to Move for Discharge of 
Jury.—In a criminal trial, failure to move fora discharge 
of the jury, on the ground that the prosecuting attorney 
commented on the fact that accused had not testified, is 
a waiver of the right toa new trial for that cause.—State 
v. Buxton, Conn., 65 Atl. Rep. 957. 

48. CRIMINAL TRIAL — Instruction as to Reasonable 
Doubt.—A new trial will not be granted, where the judge 
charged as to reasonable doubt, because of refusal of 
instruction that, if the jury have a reasonable doubt as 
to the existence of some particular enumerated fact, 
they should give accused the benefit thereof.—Tolbert 
vy. State, Ga., 568. E. Rep. 1004. 


49. CRIMINAL TRIAL—Law of the Case.—If ona second 
appeal in a criminal case the same state of facts is sub- 
stantially presented, the former decision on the suffi- 
ciency of the evidence is the law of the case.—Lucas vy. 
State, Neb., 111N. W. Rep. 145. 


50. CRIMINAL TRIAL—Record on Error.—Where affi- 
davits used on a hearing of a motion for a new trial are 
not a part of the record before the bill of exceptions is 
certified, the judge cannot by an order after the bill of 
exceptions is certified declare such affidavits a part of 
the record.—Glover v. State, Ga., 57S. E. Rep. 101. 


51. CRIMINAL TRIAL—Separation of Jurors.—The mere 
separation of jurors after the selection of the jury on a 
prosecution for murder, but before they are impaneled 
and sworn, is no ground for a reversal of a conviction.— 
Huebner vy. State, Wis., 111 N. W. Rep. 63. 


52. DAMAGES—Aggravation.—VPerson injured held only 
required to use reasonable diligence to employ ordi- 
narily skilled physician, and injuries resulting from phy- 
sician’s mistakes or failure of means to effect cure are a 
part of darhages from injury.—Variety Mfg. Co. v. Land 
aker, Ill., 81 N. E. Rep. 47. 


53. DAMAGES—Injury to Child.—A parent suing for in- 
juries to a minor child held entitled to recover certain 
expenses for nursing the child during the illness result- 
ing from the injury.—Simone v. Rhode Island Co., R. L., 
66 Atl. Rep. 202. 


54. DAMAGES — Profits. — Damages are not excluded 
simply because they are profits, if it reasonably appear 
that they would have been made had the terms of the 
contract been observed, and that their loss necessarily 
followed the breach.—Wilson v. Wernwag, Pa., 66 Atl. 
Rep. 242. 

55. EJECTMENT—Evidence. — Defendant in ejectment 
having shown a prior recorded deed conveying the title 
out of plaintiff’s grantor, and having connected her own 
possession with such outstanding title, it was immaterial 
whether or not it was given for the purpose of securing 
a debt and justifying ihe court in directing a verdict for 
defendant.—Hamilton v. Cargile,Ga., 56S. E. Rep. 1022. 


56. ELECTIONS—Irregularities in Ballot.— That the 
officer who prepares an Official ballot wrongfully causes 
to be printed thereon the ticket of a political party which 
has forfeited its right by a failure toj file a certificate of 
nomination will not justify a refusal to count ballots 
marked in favor of such ticket.—Peabody v. Burch, Kan., 
89 Pac. Rep. 1016. 

57. ELECTRICITY—Care Required.—Defendant electric 
light company held guilty of negligence in placing a 
heavily charged primary wire under wires holding an 





electric lamp, in such a way that the current would be 
likely to become grounded while a lamp trimmer was 
performing his work, and cause him serious or fatal in- 
jaries.—Hcrne vy. Consolidated Rys. Light & Power Co., 
N. Car., 57S. E. Rep. 19. 

58. ELECTRICITY—Care Required of Company Furnish- 
ing Light.—An electric light company must exercise the 
same degree of care to protect from injury the inmates 
of a house to which it is furnishing light as that which it 
is obliged to use to safeguard the traveling public from 
its overhanging wires in highways.—Denver Consol. 
Electric Co. v. Walters, Colo., 89 Pac. Rep. 815. 

59. EMBEZZLEMENT—Conversion of Property.—A per- 
son who admits having money belonging to{his princi- 
pal, but refuses to pay any part of it because of a mis- 
understanding us to the exact amount due, is guilty of 
embezzlement.—National Life & Accident Ins. Co. v. 
Gibson, Ky., 101 8S. W. Rep. 595. 

60. EMINENT DOMAIN —Attorney’s Fees of Property 
Owner.—A property owner, to recover of a railroad 
abandoning condemnation proceedings, his attorney’s 
fees therein, held not required to have paid the fees, but 
merely to have incurred liability therefor.—Kirn vy. Cape 
Girardeau & C. R. Co., Mo., 101 8. W. Rep. 673. 

61. EMINENT DoMAIN- Property Subject to Condemna- 
tion.—A railroad cannot pre-empt land as agaiust an- 
other company seeking to condemn simply by running 
a preliminary survey over it.—Southern Indiana Ry. Co. 
v. Indianapolis & L. Ry. Co., Ind., 81 N. E. Rep. 65. 

62. ESTOPPEL—Fai!ure to Assert Title.— Where the 
lessees of land took possession of the premises and con- 
tinued to occupy them for more than 20 years without 
their right of possession being questioned, the heirs of 
the original holder of the land held estopped to assert 
their claim thereto.—McDonald v. White, Wash., 89 Pac. 
Rep. 891. 

63. EVIDENCE—Accounting by Executor.—That testat- 
or’s executors had returned two items of cash as a part 
of the estate in their prior annual accounts held not to 
estop them on final settlement from claiming that such 
amounts were not part ef the estate, but belonged to. the 
widow.—Medlin v. Simpson, N. Car., 57 8. E. Rep. 24. 

64. EVIDENCE—Letters.—Letters between parties held 
admissible to prove thata party was negotiating a trade 
which was afterwards consummated, though irrelevant 
for other purposes.—Gulliford v. McQuillen, Kan., 89 
Pac. Rep. 927. 

65. EVIDENCE—Opinion Evidence.—Opinion of ordi- 
nary before whom writ of habeas corpus for custody of 
children was tried that the reputation of the mother was 
bad, held not admissible on hearing of subsequent writ 
sued out. by the mother.—Moore v, Dozier, Ga., 57 8. E. 
Rep. 110. 


66. EVIDENCE — Testameniary Capacity. — Nonexpert 
witness held entitled to give opinion as to condition of 
testator’s mind, but not as to whether he had a rational 
desire when he made the will.—Slaughter v. Heath, Ga., 
57S. E. Rep. 69. 


67. EVIDENCE—Damages for Change of Street Grade. 
—On change of grade of a street held error to instruct to 
consider as an element of permanent damages the sub- 
jection of the abutting property to discharge of surface 
water collected by the street as altered.—Godbey v. City 
of Bluefield, W. Va., 57S. E. Rep. 45. 


68. EVIDENCE — Medical Experts.—The opinion of 
medical experts is entitled to weight only when the other 
evidence shows that it applies to legal unsoundness, as a 
mind legally sound may be medically unsound.—Jn re 
American Board of Com’rs for Foreign Missions, Me., 66 
Atl. Rep. 215. 


69. EXCHANGE OF PROPERTY—Specific Performance. — 
A stipulation, in a contract fur the exchange of property, 
that time should be of the essence, was waived by the 
party’s failure to insist upon performance within the 
time prescribed, and it could not thereafter be asserted 
asa defense to a suit for specific performance.—Mar- 
shall v. Keach, I1l,, 81 N. E. Rep. 29. 
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70. EXCHANGES—Limited Publication.—A limited and 
restricted publication of market quotations of stocks, 
bonds, and grains, by a chamber of commerce, does not 
extinguish its exclusive property nght therein.—Cham- 
ber of Commerce of Minneapolis v. Wells, Minn., 111 N. 
W. Rep. 157. 

71. EXCHANGES—Violation of Rales.—The fact that a 
member of a board of trade will lose the value of his 
membership if expelled, held not sufficient to authorize 
enjoining its directors from trying him for a violation of 
its rales.—Bostedo v. Board of Trade of City of Chicago, 
I1l., 81 N. E. Rep. 42. 

72. EXECUTORS AND ADMINISTRATORS —Admissions.— 
Advertisement of land for sale by one as administrator 
held not admissible against him in ejectment by his suc- 
cessor against him as ap individual, as an admission.— 
Whitehead v. Pitts,Ga., 568. E. Rep. 1004. 

73. EXECUTORS AND ADMINISTRATORS—Parties in Ac 
tions Against.—Where M was one of the executors of 
testator’s will as well as an administrator of the estate of 
testator’s widow, it was improper to make him in his 
eapacity as administrator a defendant: in an action 
brought by him and his coexecutor.—Medlin v. Simpson, 
N. Car., 578. K, Rep. 24. 

74. EXECUTORS AND ADMINISTRATORS —Payment of 
Legacy .—Administrator pendente lite held entitled to be 
allowed a payment of legacy, which the character of his 
appointmentdid not authorize where he paid it to the 
person entitled thereto.—Steelman v. Wheaton, N. J., 66 
Atl. Rep. 195. 

75. EXECUTORS AND ADMINISTRATORS—Right to Parti- 
tion.—Where real estate of decedent is set apart for a 
widow and her child, if the child becomes of age, mar- 
ries, and removes, she cannot, after such removal, de- 
mand as tenant ia common with her mother a partition 
of such land.—Bridges v. Barbree, Ga., 56 S. E. Rep. 1025. 


76. FALSE IMPRISONMENT—Damages.—Where an offi 
cer wantonly arrests an innocent man, he should be held 
liable in punitive damages as much asa private person 
would be for malicious prosecution, but, if in an honest 
endeavor to arrest a felon he takes an innocent person who 
was justly suspected, he should not suffer at all.—Mc- 
Aleer v. Good, Pa., 65 Atl. Rep. 934. 


77. FALSE IMPRISONMENT — Damages —Physical in- 
convenience, mental suffering and humiliation of mind 
held elements of general and compensatory damages in 
an action for false imprisonment.—Neves v. Costa, Cal., 
89 Pac. Rep. 860. 

78. FisH—Right to Take Fish.—A mere personal right 
not appendant to an estate to take fish from a pond is a 
right in gross neither assignable nor inheritable.—Mallet 
v. McCord, Ga., 56 8S. E. Rep. 1015. 


79. FRauD—Damageg.—A purchaser of real estate may 
rely upon the representation of the vendor touching the 
qualityofthe property, and may either rescind the 
transaction or recover compensatory damages for fraud 
in the representations.—Lunscheon v. Wocknitz, 8. Dak., 
111 N. W. Rep. 632. 

80. HiGHways—Adverse Possession.—Where a road as 
changed is used by the public for eight or nine years, 
the public acquires a right to it by adverse possession.— 
Berry v. St. Louis & 8. F. R. Co., Mo., 101 S. W. Rep. 714. 


81. HOMICIDE—Dying Declarations.—Where a dying 
declaration was made under oath to a justice of the 
peace, but only partly reduced to writing, it was proper 
for the justice, in addition to reading his notes, to supply 
from his recollection the remainder of the declurant’s 
statement.— Mitchell v. State, Ark., 1018. W. Rep. 763. 


82. HoMICIDE—Self Defense.—A bare fear that the life 
of accused, or his limb or person, wasin danger when hd 
killed deceased, will not justify the killing unless the 
circumstances were such as would excive the fears of a 
reasonable man.—Roseboro y. State, Ga., 56S. E. Rep. 
991. 

83. HUSBAND AND WIFE—Community Property.—A sur- 
viving husband has power to sell community property 





to pay community debt, though they are not due at the 
time of the sale.—Rippy v. Harlow, Tex , 1018S. W. Rep. 
851. 

84. HUSBAND AND WiFKE—Liability of Wife as Surety.— 
Where a wife executes a mortgage on her separate real 
estate to secure the payment of her husband’s indebted- 
ness on an open account, she is a surety ouly.—Indian- 
apolis Brewing Co. v. Behnke, Ind., 81 N. E. Rep. 119. 

85. HUSBAND AND WIFE—Sepuarate Maintenunce.—A 
court of equity will entertain an action for alimony, 
though nv other relief is sought, where the wife is sep- 
arated from her husband without her fault.—Rhoades v. 
Rhoades, Neb., 11L N. W. Rep. 122. 

86. HUSBAND AND WIFE—Use of Property.—Where a 
husband and wife owned certain lots in severaity, her 
dower interest in his lot constituted a sufficient consid- 
eration for her joinderin an agreementimposing a build 
ing restriction on her lot.—Wahl vy. Stoy, N. J., 66 Atl. 
Rep. 176. 

87. INJUNCTION—Use of Similar Trade Name.—A pro 
prietor of a hotel held entitled to an injunction resirain- 
ing another from using the name of his hotel on the 
ground that such use will operate to his injury.—O’Grady 
v. McDonald, N.J., 66 Atl. Rep. 175. 

88. INTERPLEADER — Parties.—Where several persons 
claim from acommon source conflicting interests ina 
fund held by a stakeholder which is insuflicient to pay 
all, the stakeholder may compel all purties to interplead. 
—Western & A. Ry. Co. v. Union Inv. Cu., Ga., 57 8. EK 
Rep. 100. 

89. JODGMENT—Amendment.—Judgment against pur- 
chaser at sule by receiver giving bond for price held not 
to be amended ata subsequent term so @s to include the 
sureties, no suit or other proceeding having been 
brought for the breach of the bond.—Giddens y. Alexuan- 
der, Gu., 568. EK. Rep. 1014. 

90. JUDGMENT — Conclusiveness.—Where, subsequent 
to an adjudication against plaintiff’s title, she acquire& 
an outstanding title she was.not debarred from pleading 
the latter title in a subsequent action brought by her to 
test its validity.— Wadley v. Leggitt, A:k., 1018S. W. Rep. 
720. 

91. JUDGMENT—Correction.— Where the invalidity of a 
justice’s jadgment for want of service did not appear on 
its face, the justice had authority to correct it, and un 
appeal would lie from his refusal to do so.—Knight v. 
Creswell, Ark , 101 8, W. Rep. 754. 

92 JUDGMENT—Custody of Child.—A judgment in the 
circuit court of Illinois in habeas corpus for the custody of 
a child is res judicata and cannot be questioneu vy the 
party thereto in subsequent proceedings in Kansas ou the 
same state of facts.—Bleakley v. Barclay, Kan., 59 Pac. 
Rep. 9u6. 

93. JUDGMENT — Foreign Decree.—A foreign divorce 
decree determining the custody of minor children of the 
parties, etc., rendered by a court having jurisdiction of 
the parties and subject-matter, held entitled to full faith 
and credit under Burns’ Ann. St. 1901, § 1061.—Hardin v. 
Hardin, Ind., 81 N. E. Rep. 60. 

94. JUDGMENT—Collateral Attack.—When a final de- 
cree is founded on consent, if the consent was wanting 
for lack of mental concurrence of a party, he is not at 
liberty to raise that question Collaterally.—Hollenbeck 
v. Glover, Ga., 57 8. E. Rep. 108. 


95. JUSTICES OF THE PEACK—Appeal From.—Party to 
action in justice’s court held not ¢ntitled to object to 
circuit court’s action on appeal in requiring justice to 
make second and third amended returns.—Muarr v. Cook, 
Mich., 111 N. W. Rep. 116. 

96. JUSTICES OF THE PEACE—Certiorari.— Certiorari 
will not lie to review a jastice court judgment in order to 
permit aparty to avail himself of a defense which he 
could have urged in the justice court and which he neg- 
lected to do.—McBurnett v. Lampkin, Tex., 101 8S. W. Rep. 
864. 

97. LANDLORD AND TENANT—Leases.—A covenant for 
renewal of a lease to a partnership is an incident of the 
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lease, and will pass by an assignment of one partner of 
all his interest in the partnershipto the other partner.— 
Barbee v. Greenberg, N. Car., 57S. E. Rep. 125. 

98. LANDLORD AND TENANT—Lien for Supplies.—Where 
a landlord foreclosed a special lien for sapplies, anda 
counter affidavit is filed by a creditor of the tenant con- 
testing the amount of the lien, the execution issued in 
the foreclosure proceeding is inadmissible in evidence 
on the trial of the issue.—Martin v. Nichols, Ga., 56 §. E. 
Rep. 995. 

99. LANDLORD AND TENANT—Subsequent Modification 
of Lease.—A written lease may be subsequently modified 
as to the manner of paying rent by an oral agreement 
which is admissible in evidence.—Wilson v. People’s 
Gas Co., Kan. , 89 Pac. Rep. §97. 

100. LIFE ESTATE —Capital or Income.— Distribution of 
assets among stockholders by corporations in process of 
liquidation after dissolution is to be regarded as capital, 
und not income, as between the remaindermen and life 
tenants —Curtis v. Osborn, Conn., 65 Atl. Rep. 968. 

101. LIFE INSURANCE—Breach of Warranty.—The fail- 
ure of an applicant for life insurance to state the name 
of one of the pbysicians who attended him within five 
years preceding the application held nota breach of 
warranty defeating the policy.—Reppond vy. National 
Life Ins. Co., Tex.,101 8S. W. Rep. 786. 

102. LIMITATION ,OF ACTIONS— Recovery of Land.— 
Where defendant on taking possession of the bed ofa 
non-navigable lake had not held it adversely for seven 
years, riparian Owners were not barred from suing tor its 
recovery.—Rtodes v. Cissel, Ark., 101 S. W. Rep. 758. 

103. LIMITATION OF ACTIONS—Tolling the Statute.—To 
prevent the running of limitations, a payment on a debt 
must be voluntarily made by the debtor in person or by 
one having authority, or by one without authority with 
subsequent ratificatiion.—Woodcock v. Putnam, Minn., 
111 N. W. Rep. 639. 

104. MARRIAGE—Common Law Marriage.—To establish 
a common-law marriage, proof that the parties present- 
ly agreed to take each other for husband and wife, and 
that they lived togetherinthat relation, held essen- 
tial.—Judson v.*"Judson, Mich., 111 N. W. Rep. 78. 

105. MARRIAGE—Evidence.—W here there was an actual 
marriage ceremony’ performed, and it was evident that 
the parties were endeavoring to comply with the law, 
held, that the court did not errin treating the marriage 
as valid.—McDonald v. White, Wash., 89 Pac. Rep. 891 

106. MASTER AND SERVANT—Child Labor.—Employ 
ment of achild in violation of. statute (Laws 1903, p. 819, 
ch. 473) is negligence per se.—Leathers v. Blackwell’s 
Durham Tobacco Co., N. Car., 57 8. E. Rep. 11. 

107. MASTER AND SERVANT—Defective Appliances.— 
Anemployee does not assume a risk arising from his 
employer’s failure to guard a belt as expressly required 
by Comp Laws, § 5349.—Swick v. tna Portland Cement 
Co , Mich., 111 N. W. Rep. 110. 

108. MINES AND MINERALS—Contract to Drill Well.— 
To drill a well in a good and workmanlike manner with- 
in the terms of a contract, does not include placing it in 
complete condition for permanent preservation by plac 
ing therein a packer and tubing, and removing salt 
water therefrom.—Collier v. Munger, Kan., 89 Pac. Rep. 
1011. 

109. MINES AND MINERALS—Injunction Pending Pro- 
ceedings.—The practice of courts m mining cases is to be 
liberal in granting injunctive relief in mining litigation, 
in order that neither party may get the advantage of the 
other, during litigation, by force or violence.—Safford v. 
Flemming, Idaho, 89 Pac, Rep. 827. 

110. MORTGAGES—Compromise of Debt,—Neithera trus- 
tee undera deed of trust nor his attorney appointed to 
foreclose the same has any authority to compromise and 
settle the beneficiaries’ claim against the grantor with- 
out the b ficiaries’ t.—Schroeder v. Woif, Ill., 81 
N. E. Rep. 13. 

111. MORTGAGES—Foreclosure by Mortgagee.—A party 
claiming to be the assignee of a mortgage must have a 








recorded legal assignment thereof before he can fore- 
close it by advertisement.—Casserly v. Morrow, Minn., 
111 N. W. Rep. 654. 

112. MORTGAGES — Receiving Payment.—Actual au- 
thority of a person not the owner or possessorof a note 
and mortgage to receive payment of the indebtedness is 
essential in orger for such payment to extinguish the 
security.—Bautz v. Adams, Wis., 111 N.W. Rep. 69. 

113. MORTGAGES —Right of Assignee.—The assignee of 
amortgage securing abond takes it subject to all de- 
fenses to the bond, whether with or without notice, as 
the mortgage is a mere incident of the debt.—Voorhees 
v. Nixon, N. J, 63 Atl. Rep. 192. 

114. MUNICIPAL CORPORATIONS—Defective Streets.—A 
city cannot absolve itself from liability for injuries 
caused by a defective sidewalk by adopting and publish- 
ing an ordinance vacating the street whereon the side- 
walk is located where it permits the sidewalk to remain 
and be used as it was before the vacation.—Fritz v. City 
of Watertown, S. Dak., 111 N. W. Rep. 630. 

115. MUNICIPAL CORPORATIONS—Special Assessments. 
—In anagreement by acity contractor to accept pay- 
ment of deficiencies between the amount of special as- 
sessments and the amount dae him out of a special fund, 
it will be presumed that payment inthe manner and on 
the terms authorized by law was contemplated.—Corey 
v. City of Ft. Dodge, Iowa, 111 N. W. Rep. 6. 

116. MUNICIPAL CORPORATIONS—Use and Regulation 
of Streets.—The streets of the city are dedicated to the 
use of the public, and cannot be occupied by a private 
individual for the purpose of trade, and no oflicerofa 
city has the right to grant a license for such purpose.— 
Gallaso v. City of Sikeston, Mo., 1018S. W. Rep. 715. 

117. MUNICIPAL CORPORATIONS—Use of Streets.—The 
rule that the public is entitled tothe free use of any 
portion of the street is subject to the qualification thata 
municipality may devote portions thereof to other pur- 
poses.—Teague v. City of Bloomington, Ind., 81 N. E. 
Rep. 103. 

114, MUNICIPAL CORPORATIONS — Violation of Ordi- 
nance.— Where on conviction for violationof a city ordi- 
nance the court adjudges that defendant pay ‘fine of 
of twenty-five dollars, or, in default thereof, that he be 
imprisoned,” etc., the judgment imposes an alternative 
sentence.—Hardy v. City of Eatonton, Ga., 57 8S. E. 
Rep. 99. 

119. NOVATION—Void Contract. — Where an original 
contract of employment was void under the statute of 
frauds, a new contract subsequently executed, which 
obviated such defect, did not constitute a novation.— 
San Antonio Light & Publishing Co. v. Moore, Tex., 1018 
W. Rep. 867. . 

120, NEGLIGENCE—Duty of Person in Danger.—It is the 
duty of a party imperiled by another’s negligence, where 
two ways of conduct are open, to adopt the course 
which is least dangerous.—Atlantic Coast Line R. Co. v. 
O’ Neill, Ga., 56 S. E. Rep. 986. 

121. NEGLIGENCE—Duty Toward Person in Danger — 
Whenevera person is placed in such a position as to 
another that it is obvious that if he does not use due care 
in his own conduct he will cause injury to that person, the 
duty arises to exercise commensurate care.—Depue v. 
Flateau, Minn., 111 N. W. Rep. 1. 

122. NOISANCE—Laborers Quartered on Railroad Right 
of Way.—Where a railroad company quartered laborers 
on its right of way, who disturbed the peace of the neigh- 
borhood, it may be convicted of having suffered a com- 
mon nuisance on its premises.—Southern Ry. Co. in Ken- 
tacky v. Commonwealth, Ky., 101 8. W. Rep. 882. 


123, OFFICERS—De Facto Officers.—A de facto officer is 
entitled to hold his office until he is ousted by a judg- 
ment in a direct proceeding to adjudge him a usurper 
and to recover the office.—In re Sherrell, N. Y., 81 N. E. 
Rep. 124. . 

124, PARTIES—Misnomer of Defendant.—A defendant 
who has been designated by a supposed name, his real 
name being unknown, may object by plea in abatement, 
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and the court should require the pleading and process to 
be amended by inserting the true name.—Davis v. Jen- 
nings, Neb., 111 N. W. Rep. 128. 

125. PARTNERSHIP—Accounting.—Action by surviving 
brother against heirs of deceased brother to establish 
an interest in land held not within the rule which pre- 
vents one partner from suing another ona partnership 
transaction prior to an accounting.—Reemsynder v. 
Reemsynder, Kan., 89 Pac. Rep. 1014. 

126. PRINCIPAL AND AGENT—Delegation of Authority. 
—An agent, who merely has charge of property and au- 
thority to sell the same, has no power to delegate his 
authority to another person or to employ a subagent.— 
Groscup v. Downey, Md., 65 Atl. Rep. 930. 

127. PRINCIPAL AND SURETY—Effect of Extending Time 
on Note.—An extension of time for payment of a note 
given to principal debtor without consent of sureties 
held to discharge sureties from liability to payee and his 
assignees after maturity.—Hoffman vy. Habighorst, Oreg., 
89 Pac. Rep. 952. 

128. PROHIBITION — Justice Courts.—Pronibition will 
not lie to restrain an action in justice court where the 
aggrieved party has a plain, speedy, and adequate rem- 
edy by appeal.— Hubbard v. Justices’ Court of San Jose 
Tp. of Santa Clara County, Cal., 89 Pac. Rep. 865. 

129. PROHIBITION—When Granted.—A writ of prohibi- 
tiun will issue only when the inferior court is proceed- 
ing in some matter over which it possesses no jurisdic- 
tion or is exceeding its powerin a matter over which it 
has jurisdiction.— State v. Craig, Minn., 111 N. W. 
Rep. 3. 

130. RAILROADS—Fences.—The obligation of a railroad 
to construct a fence as required by statute is absolute, 
but, when once constructed, the company is only bound 
to exercise reasonable care in maintaining it.—Coe v. 
Northern Pac. Ry. Co., Minn., 111 N. W. Rep. 651. 


131, RAILROADS—Killing Team of Horses.—In an action 
against a railroad company for negligently killing plain- 
tiff’s team, plaintiff held chargeable with negligence in 
leaving team untied and unattended as he did.—Galves- 
ton H. & 8. A. Ry. Co. v. Graham, Tex., 101 8S. W. Rep. 
846. 


132. REC&IVERS—Appointment.—An order appointing 
a receiver without atrial should not be made without 
previous notice to the defendant, where it does not ap- 
pear that irreparable injury would be done during the 
few days necessary for a hearing on notice.—Hobson v. 
Pacific States Mercantile Co., Cal.,89 Pac. Rep. 866. 


133. "RELIGIOUS SOCIETIES — Dissolution.—A religious 
society held to have been dissolved by abandonment and 
nenuser, and an election of oicers without taking 
other steps towards keeping up the society was insufli- 
cient to re-create’the former organization.—Miller v. 
Riddle, Ill., 81 N. E, Rep. 48. 


134. REMOVAL OF CAUSES—Time for Filing Petition.— 
A petition for removal is filed in time if it is filed by the 
defendant as soon as the record in the cause or the acts 
of the parties show it to be a removable cause.—Boat- 
men’s Bank cf St. Louis v. Fritzlen, Kan., 89 Pac. Rep. 
915. 


135. SALES—Acceptance.—Where a buyer has a right 
to disaffirm the contract and to refuse to receive the 
goods because of delay, but does receive them, he be- 
bomes liable for the price.—Daugherty Bros. Tent & 
Awning Co. v. Peru-Van Zandt Implement Co., Kan., 89 
Pac. Rep. 900. 

136, SALES—Breach of Warranty as to Quality.—Where 
goods warranted to be of acertain quality were value- 
less, and the seller on being notified refused to remedy 
the dufects, the buyer may rescind the contract and law- 
fully refuse payment .—W. F. Main Co. v. Fields, N. Car., 
56S. KE. Rep. 943. 


137. SALES—Construction. — Contract for the sale of 
phosphate rock construed, and held, that the purchaser 
was not required to accept it if the percent. of bone 
phosphate was so much lower than guarantied that the 





rock would not be reasonably suitable for the purpose 
for which it was bought.— Stono Mines v. Southern States 
Phosphate & Fertilizer Co., 8S. Car., 56S. E. Rep. 982. 

138. STREET RAILROADS—Contributory Negligence.— 
A mother boardipg an open street car with her children, 
and allowing one of them to occupy an end seat, held not 
guilty of contributory negligence precluding a recovery 
for the death of the child thrown from the car.—India- 
napolis Traction & Terminal Co. v. Beckman, Ind., 81 N. 
E. Rep. 82. 

139. STREET RAILROADS—Failure to Look and Listen. 
—A failure to look and listen before going upon a street 
railroad track amounts to contributory negligence as a 
matter of law.—Price v. Rhode Island Co., R. I , 66 Atl. 
Rep. 200. 

140. STREET RAILROADS—Premature Starting of Car.— 
It is negligence for the conductor of a trolley car which 
has come to a stop to take on passengers to start it until 
he has exercised due care to ascertain whether all the 
persons waiting have safely boarded the car.—Speer v. 
West Jersey &S. R. Co., N. J., 65 Atl. Rep. 896. 

141. TAXATION—Tax Title.—If defendant, in occupancy 
of real estate under a tax deed, can ever be ejected for 
failure to assert his rightsunder it within two years, it 
can only be on showing of an adverse possession for that 
period.—Jones v. Weeks, Kan., 89 Pac. Rep. 1019. 

142, TELEGRAPHS AND TELEPHONES—Punitive Dam- 
ages.— The right to recover for mental anguish for fail- 
ure to delivera telegram given to a telegraph company 
in Virginia for transmission toa person in North Caro- 
lina held governed by the law of Virginia.—Johnson v. 
Western Union Telegraph Co., N. Car., 578. E. Rep. 122. 

143, TELEGRAPHS AND TELEPHONES—Punitive Dam- 
ages.—Where a telegraph operator, when asked about 
the nondelivery of a message, laughs at the inquiry, and 
gives offensive answers, it will support punitive dam- 
uges.—Toale v. Western Union Telegraph Co., 8. Oar., 57 
S. E. Rep. 117. 

144, TELEGRAPHS AND TELEPHONES—Speculative Dam- 
ages.—On delay in delivery of a telegram, whereby the 
sender was unable to purchase certain goods, the prob- 
able profits that the purchaser might have made if he 
could have bought the goods were too conjectural to be 
a ground for recovery.—Bird v. Western Union Tele- 
graph Oo., S. Car., 56S. EH. Rep. 973. 

145. TRIAL—Improper Remarks of Counsel. — It was 
improper for defendant’s counsel in his argument to re- 
fer to the fact that upon a former trial plaintiff had been 
unable to get a verdict.—Prewitt v. Southwestern Tele- 
graph & Telephone Co., Tex., 101 S. W. Rep. 812. 

146. TRIAL—Instructions.—The jury should not be left 
to decide between conflicts in the instructions without 
having their attention directed thereto, and being in- 
structed as to which of the conflicting principles are cor- 
rect and which are to be disregarded.—Savannah Elcc- 
tric Co. v. McClelland, Ga., 57 8. E. Rep. 91. 

147. TRIAL—Instruction on Facts.—A request to charge 
that exposure to the weather was the result of plaintiff’s 
own act after knowledge of nondelivery of a telegram 
was acharge on the facts.—Toale v. Western Union Tele- 
grah Co., 8. Car., 57S. E. Rep. 117. 

148. WEAPONS—Carrying Pistol at Place of Business.— 
The fact that one carried a pistol only at his place of 
business, and did not carry it at another place, did not 
render him guilty of carrying “concealed weapons.— 
Hutchins v. State, Tex., 101 S. W. Rep. 795. 


149. WILLS—Disposing Mind.—Every mind inthe legal 
sense is sound that can reason and will intelligently in 
the particular transaction, and every mind is unsound 
that cannot so reason and will.—Jn re American Board 
of Comrs. for Foreign Missions, Me., 66 Atl. Rep. 215. 


150. WITNESSES—Competency of Wife.—To render wife 
of party competent as witness to prove admission by ad- 
verse party, held necessary to show that she was en- 
gaged in the settlement of the accounts between her hus- 
band and the adverse party by his authority.—Gulliford 
v. McQuillen, Kan., 89 Pac. Rep. 927., 
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